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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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der the Packers and Stockyards Act. Held: Plain- 
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from out-of-state suppliers, have made sales out 
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(No. 12,913) 


In re LEHIGH VALLEY COOPERATIVE FARMERS. AMA Docket No. 
M 2-31. Decided January 9, 1970. 


Interim relief denied 


Where irreparable injury not established, petitioner’s application for interim 
relief is denied. 


Decision by Thomas J. Flavin, Judicial Officer 
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DENIAL OF INTERIM RELIEF 


In the petition filed herein pursuant to section 8c (15) (A) of 
the Agricultural Adjustment Act (1933) as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.), petitioner 
asks for interim relief pending the outcome of the proceeding. 


The proceeding involves billings by the market administrator 
for Order No. 2 (7 CFR Part 1002, regulating handling in the 
New York-New Jersey area) involving the months of April and 
May 1967 after which petitioner became subject to Order No. 4 
(7 CFR 1004, regulating handling in the Delaware Valley area). 
There is pending an enforcement action under section 8a (6) of 
the act by the United States for the collection of the amount of 
the billings. 


Petitioner seeks to avoid payment of the amount of the billings 
during the pendency of the proceeding. One of the elements re- 
quired to be present for the granting of interim relief is irrepar- 
able injury. Where, however, the producer-settlement fund under 
Order No. 2 is available for refund to petitioner of any payments 
made if petitioner should succeed on the merits there is no irre- 
parable injury. In re Eugene M. Olsen, d/b/a Olsen Dairy, 20 
A.D. 305 (1961). Too, petitioner claims that the order provisions 
calling for the challenged billings are invalid but no strong show- 
ing of invalidity has yet been made by petitioner. Furthermore, 
the matter of whether petitioner should make the payments pend- 
ing the outcome of the proceeding is now before the United States 
District Court for the Eastern District of Pennsylvania. 


Accordingly, petitioner’s prayer for interim relief is denied. 


(No. 12,914) 


In re FITCHETT Bros., INc. AMA Docket No. M 2-20. Decided 
January 16, 1970. 


Dismissal of second petition for reconsideration 


The rules of practice governing these proceedings do not provide for more 

than one petition for reconsideration of a final decision and order. 
Moreover, petitioner has filed an appeal from the decision and order 
in a United States district court. Accordingly, the second petition for 
reconsideration is dismissed. 
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Mac D. Levin, Hackensack, N.J., for petitioner. 
Dennis Becker for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner filed a petition for 
reconsideration of an order entered October 10, 1969 (28 A.D. 
1219), dismissing the petition in the case. The petition for recon- 
sideration was denied December 2, 1969. Petitioner submitted 
another petition for reconsideration December 17, 1969, and 
respondent submitted an answer in opposition to this petition. 


The rules of practice governing these proceedings (7 CFR 
§ 900.68) do not provide for more than one petition for recon- 
sideration of a final decision and order. Moreover, petitioner has 
filed an appeal from the decision and order in the United States 
District Court for the Southern District of New York. Accord- 
ingly, the second petition for reconsideration is dismissed. 


(No. 12,915) 


In re BRADFORD COOPERATIVE CREAMERY, INC. AMA Docket No. 
M 1-2. Decided January 22, 1970. 


Termination of proceeding—On motion of petitioner 
Decision by Thomas J. Flavin, Judicial Officer 
TERMINATION OF PROCEEDING WITH PREJUDICE 


Counsel for petitioner has requested that this proceeding be 
terminated with prejudice. It is so ordered. 


(No. 12,916) 


In re OAK GROVE DairY. AMA Docket No. M 68-2. Decided Jan- 
uary 22, 1970. 
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Application to dismiss part of petition granted—Eligibility to vote 
in producer referendum—Expansion of marketing area 


Respondent’s application to dismiss parts of the petition dealing with eligi- 
bility to vote in a producer referendum upon amendments to expand 
the marketing area under Order No. 68 is granted. A referendum of 
all producers to be covered by such amendments is valid and there is no 
requirement that the referendum be restricted to certain producers. As 
to petitioner’s allegation that some votes were counted twice, the affidavit 
of the referendum agent shows that this was not so. Block voting by 
cooperatives of their members is authorized by the act and is not unlaw- 
ful as alleged by petitioner. 


Robert O. Sullivan, St. Paul, Minn., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON APPLICATION TO DISMISS 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments, regpondent has filed, pursuant to section 900.52 (C) 
of the applicable rules of practice (7 CFR Part 900, Subpart 
900.50 et seq.), an application to dismiss paragraphs 4, 5, 6, 7, 
8 and 9 of the petition filed. Petitioner filed an answer to respon- 


dent’s application to dismiss. 


The paragraphs of the petition sought to be dismissed deal 
with the referendum of producers held upon amendments to 
Order No. 68 (7 CFR Part 1068) regulating the handling of milk 
in the Minneapolis-St. Paul, Minnesota, marketing area. The 
amendments enlarge the marketing area regulated by the order. 


In the challenged paragraphs of the petition petitioner alleges 
(1) that 542 producers whose milk was regulated by Order No. 
68 prior to the amendments extending the marketing area should 
not have been allowed to vote in the referendum, (2) that the 
votes of these producers were duplicated in that they were cast 
by both the Twin City Milk Producers Association and Land 
O’Lakes Creameries, Inc., (3) that the only producers who should 
have voted in the referendum were those whose milk was not 
regulated under any order under the act and (4) that the coop- 
erative associations of producers should not have been allowed 
to cast a block vote for their members. 
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The allegations dealing with what producers are eligible to 
vote in the referendum, namely (1) and (2) above, are without 
merit. In Benson v. Schofield, 236 F.2d 719 (D.C. Cir. 1956) the 
Court held that a referendum of all producers to be covered by 
a proposed amendment expanding a marketing area was valid 
and that there was no requirement of law that the referendum 
be restricted to the producers for the territory proposed to be 
added to the existing marketing area. The same ruling was made 
in In re Hygeia Dairy Co., 19 A.D. 257, 289 (1960), aff'd Freeman 
v. Hygeia, 326 F.2d 271 (5th Cir. 1964). 


Concerning the allegation that the votes of some producers 
were counted twice, the affidavit of Sanford Balguard, the ref- 
erendum agent, filed with the application to dismiss shows that 
this was not so and that even if these votes were disqualified the 
outcome of the referendum would not be affected. 


The block voting by cooperatives of their members is spe- 
cifically authorized by sections 8c (12) and 8c (19) of the act 
(7 U.S.C. 608c (12) and (19). In re Hygeia Dairy Co., 19 A.D. 
257, 291 (1960). Petitioner cites Reynolds v. Sims, 377 U.S. 
533, and other cases involving elections contending that a coop- 
erative voting its members in a referendum under the act is 
unconstitutional. The cases cited concern political elections and 
do not prove petitioner’s contentions even if they are applicable 
to the kind of referendum involved which we think they are not. 


We conclude, then, that the paragraphs sought by respondent 
to be dismissed should be dismissed. There is no point to going 
before a hearing examiner at an oral hearing for the reception 
of evidence upon the contentions of the paragraphs since they 
concern only matters of law and the law is contrary to peti- 
tioner’s allegations. 


Respondent also asked that the caption of the proceeding be 
changed to “In re Geo. Benz & Sons” since Oak Grove Dairy is 
merely an operating division of Geo. Benz & Sons. In the reply 
to the application to dismiss, petitioner agreed to this change 
and it is so ordered. 


The application to dismiss is granted. 
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(No. 12,917) 


In re OAK GROVE DaiRY. AMA Docket No. M 61-2. Decided Janu- 
ary 22, 1970. 


Application to dismiss petition granted—Order promulgation— 
Referendum vote—Lack of standing to sue 


Since petitioner is a handler subject to Order No. 68 and is not subject to 
Order No. 61, petitioner lacks standing to sue under Order No. 61, and 
respondent’s application to dismiss the petition is granted. In its petition 
petitioner alleged invalidities in the promulgation of Order No. 61 and 
attacked the referendum held to determine producer approval of that 
order. Similar allegations made by petitioner concerning a producer 
referendum with respect to amendments to Order No. 68 were dismissed 
in In re Oak Grove Dairy, AMA Docket No. M 68-2 (29 A.D. 3). 


Robert O. Sullivan, St. Paul, Minn., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING UPON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


The petitioner, a handler subject to Order No. 68 (7 CFR Part 
1068) regulating the handling of milk in the Minneapolis-St. Paul, 
Minnesota, marketing area complains of invalidities in connec- 
tion with the promulgation of Order No. 61 under the act (7 
CFR Part 1061) regulating the handling of milk in the South- 
western Minnesota-Northern Iowa (Dairyland) milk marketing 
area, 


Respondent filed an application to dismiss the petition upon 
the ground that petitioner, as a fully regulated handler under 
Order No. 68, has not shown that it has any obligation under 
Order No. 61. Respondent contends that since petitioner is not 
“subject to” Order No. 61 it has no standing to sue in this pro- 
ceeding. Petitioner in its reply to the application to dismiss states 
that it might become subject to Order No. 61 if conditions should 
change in the future. 


Since petitioner is a fully regulated handler under Order No. 
68 and is not now subject to any obligation under Order No. 61, 
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we conclude that petitioner has no standing in this proceeding 
to challenge the promulgation of Order No. 61. 


In addition, most of the contentions in the petition attack the 
producer referendum held to determine producer approval of 
Order No. 61 and similar allegations made by petitioner concern- 
ing a producer referendum with respect to amendments to Order 
No. 68 were dismissed today in In re Oak Grove Dairy, AMA 
Docket No. M 68-2. 


The petition is dismissed. 


(No. 12,918) 


In re CENTRAL MINNESOTA MILK PRODUCERS ASSOCIATION. AMA 
Docket No. M 68-3. Decided January 22, 1970. 


Application to dismiss petition granted—Referendum vote— 
Lack of standing to sue 


Where the act provides the forum afforded in this proceeding only to a 
handler subject to an order, petitioner as a cooperative association of 
producers lacks standing to sue, and respondent’s application to dismiss 
the petition is granted. The allegations of the petition are the same as 
those in other petitions filed by handlers under Order No. 68. The same 
contentions with respect to the producer referendum made here were 
dismissed in In re Oak Grove Dairy, AMA Docket No. M 68-2 (29 A.D. 
3). 


Robert O. Sullivan, St. Paul, Minn., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING UPON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


The petitioner is a cooperative association of milk producers 
whose members deliver milk to handlers regulated by Order No. 
68 (7 CFR Part 1068) regulating the handling of milk in the 
Minneapolis-St. Paul, Minnesota, marketing area. Petitioner com- 
plains principally of alleged invalidities in the conduct of a 
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producer referendum upon amendments to the order expanding 
the regulated marketing area. Petitioner also contends that the 
action of the Secretary in promulgating the amendments was 
invalid for several reasons. 


Respondent filed an application to dismiss the petition upon the 
ground that petitioner is not a “handler” but a group of pro- 
ducers. 


The application to dismiss should be granted. Section 8c (15) 
(A) of the act (7 U.S.C. 608c (15)(A)) provides the forum 
afforded in this proceeding only to a “handler subject to an 
order’. Therefore, petitioner has no standing to sue in this 
proceeding. 


Moreover, the allegations of the petition are the same as those 
in other petitions filed by handlers under Order No. 68. The same 
contentions with respect to the producer referendum made here 
were dismissed today in In re Oak Grove Dairy, AMA Docket No. 
M 68-2. 


The application to dismiss is granted. 


(No. 12,919) 


In re PuRITY MILK COMPANY. AMA Docket No. M 68-4. Decided 
January 22, 1970. 


Application to dismiss part of petition granted—Referendum vote 


Respondent’s application to dismiss parts of the petition dealing with eligi- 
bility to vote in a producer referendum upon amendments to expand the 
marketing area under Order No. 68 is granted. As to petitioner’s allega- 
tion that some votes were counted twice, the affidavit of the referendum 
agent shows that this was not so. The remaining allegations of invalid- 
ity concerning the referendum have been found without merit in Jn re 
Oak Grove Dairy, AMA Docket No. M 68-2 (29 A.D. 8). 


Robert O. Sullivan, St. Paul, Minn., for petitioner. 
Victor W. Palmer for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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RULING UPON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


Respondent filed an application to dismiss paragraphs of the 
petition filed by a handler subject to Order No. 68 (7 CFR Part 
1068) regulating the handling of milk in the Minneapolis-St. Paul, 
Minnesota, marketing area. The paragraphs challenge the validity 
of a producer-referendum held to determine producer approval 
of amendments to the order expanding the marketing area regu- 
lated. 


The paragraphs sought to be dismissed by respondent allege 
(1) that the producers in the area proposed to be added to the 
marketing area were already covered by other milk marketing 
orders and should not have been allowed to vote in the referen- 
dum, (2) that the producers for the area proposed to be expanded 
should not have been allowed to vote in the referendum, (3) that 
the referendum should have been restricted to producers for the 
territory proposed to be added to the existing marketing area, 
(4) that 687 members had their votes counted twice because their 
votes were cast by two cooperatives, and (5) that block voting of 
producer-members of a cooperative is unlawful. 


As to contention (4) above, an affidavit from the referendum 
agent, filed with the application to dismiss, shows that there 
was no duplication. of votes of producers in the referendum. 
The remaining allegations of invalidity concerning the referen- 
dum, a matter left pretty much to the discretion of the Secretary 
as to the details thereof, have been discussed and found without 
merit in the decision entered today in In re Oak Grove Dairy, 
AMA Docket No. M 68-2. For the reasons given in that decision 
the application to dismiss the challenged paragraphs herein is 
granted and the paragraphs are dismissed. 
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(No. 12,920) 


In re HENRY CHRIST. LAWA Docket No. 2. Decided January 5, 
1970. 


Laboratory animal dealer—Identification—Enclosures— 
Holding period—Suspension of license—Consent 


Respondent is ordered to cease and desist from buying and shipping animals 
without proper identification, shipping or housing animals in improper 
enclosures and failing to hold animals for at least 5 days between pur- 
chase and sale, and is suspended as a dealer under the act for a period 
of 14 days. 


Paul M. Donovan for complainant. 
Schwartz, Horowitz & Krivitzky, Jersey City, N.J., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare 
Act, 1966, (7 U.S.C. 2131 et seq.), instituted by an amended 
complaint filed on May 5, 1969, by the Agricultural Research 
Service, United States Department of Agriculture, charging 
that respondent violated the provisions of the Act and the regu- 
lations thereunder (9 CFR 1.1 et seq.). 


On October 28, 1969, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations of the 
complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


10 
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FINDINGS OF FACT 


1. (a) Henry Christ, hereinafter referred to as the respon- 
dent, is an individual with his place of business located at Old 
Bridge, New Jersey. 


(b) The respondent is, and at all times material herein 
was, a dealer within the meaning and subject to the provisions 
of the Act and the regulations, licensed as such by the Secre- 
tary of Agriculture, and classified as a class “B” dealer under 
the regulations, engaged in selling and transporting, for com- 
pensation or profit, dogs and cats in commerce for research 
purposes. 


(c) At the time of licensing under the Act, the respon- 
dent was apprised of the provisions of the Act and the regula- 
tions and agreed in writing to comply with their provisions. 


2. On or about July 18, 1967, respondent acquired 30 dogs 
in commerce from Dierolf Farms, Inc., Boyertown, Pennsyl- 
vania, and immediately transported said dogs in commerce. At 
the time of such acquisition and transportation, respondent did 
not affix to such dogs official USDA tags. 


8. On or about July 18, 1967, respondent purchased and ac- 
quired 50 dogs in commerce from Root’s Country Market & 
Auction, Inc., Manheim, Pennsylvania, and thereafter trans- 
ported said dogs in commerce. At the time of such purchase, 
acquisition and transportation, respondent did not affix to such 
dogs official USDA tags. 


4. On or about August 1, 1967, respondent purchased and ac- 
quired 49 dogs in commerce from Root’s Country Market & 
Auction, Inc., Manheim, Pennsylvania. At the time of such 
purchase and acquisition, respondent did not affix to such dogs 
official USDA tags. 


5. On or about August 1, 1967, respondent transported by 
truck said 49 dogs referred to in paragraph 4 above. However, 
the enclosures in which said dogs were so transported were 
placed on the truck by respondent in such a way that the open- 
ings to the enclosures were not easily accessible for emergency 
removal of the dogs. 


6. On or about August 22, 1967, respondent purchased and 
acquired 17 dogs in commerce from Root’s Country Market & 
Auction, Inc., Manheim, Pennsylvania. At the time of such 
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purchase and acquisition, respondent did not affix to such dogs 
official USDA tags. 


7. On or about August 22, 1967, respondent transported by 
truck said 17 dogs referred to in paragraph 6 above. However, 
the enclosures in which said dogs were so transported were 
placed in the truck by respondent in such a way that the open- 
ings to the enclosures were not easily accessible for emergency 
removal of the dogs. Some of said enclosures were placed above 
other enclosures containing other animals without the above 
enclosures being fitted with a floor of a material which pre- 
vented animal excreta from entering the lower enclosures. 


8. On or about October 23, 1968, respondent housed dogs and 
cats at his facility located at Old Bridge, New Jersey, and in 
connection with said dogs and cats violated the regulations in 


the following respects: 


(a) The primary enclosures in which said dogs and cats 
were housed were not structurally sound and were not main- 
tained in good repair to protect the dogs and cats from injury. 


(b) Indoor housing facilities containing dogs and cats 
were not sufficiently lighted to permit routine inspection and 
cleaning. 


(c) Two crates containing six dogs in each crate were not 
of sufficient size to allow each dog to turn about freely and to 
easily stand, sit and lie in a comfortable norma! position. 


9. On or about November 18, 1968, respondent housed dogs 
and cats at his facility located at Old Bridge, New Jersey, and 
in connection with said dogs and cats violated the regulations 
in the following respects: 


(a) The primary enclosures in which said dogs and cats 
were housed were not structurally sound and were not main- 
tained in good repair to protect the dogs and cats from injury. 


(b) Indoor housing facilities containing dogs and cats 
were not sufficiently lighted to permit routine inspection and 
cleaning. 


10. On or about December 2, 1968, respondent housed dogs 
and cats in indoor facilities at his premises located at Old 
Bridge, New Jersey. Said facilities were not sufficiently lighted 
to permit routine inspection and cleaning. 


HENRY CHRIST 13 
Cite as 29 A.D. 10 


11. On or about December 2, 1968, respondent housed 18 
cats at his facility located at Lakewood, New Jersey. The pri- 
mary enclosures in which said cats were housed violated the 
regulations in the following respects: 


(a) Said primary enclosures had a solid floor, but did not 
contain a receptacle with sufficient clean litter to contain excreta. 


(b) Said primary enclosures, all of which contained two 
or more cats, were not provided with an elevated resting sur- 
face. 


(c) Said primary enclosures were not of sufficient size 
to allow each cat to turn about freely and to easily stand, sit 
and lie in a comfortable normal position. 


12. On or about December 23, 1968, respondent housed dogs 
and cats in indoor facilities at his premises located at Old 


Bridge, New Jersey. Said facilities were not sufficiently lighted 
to permit routine inspection and cleaning. 


18. On or about January 7, 1969, respondent housed dogs 
and cats at his facility located at Old Bridge, New Jersey, and 
in connection with said dogs and cats violated the regulations 
in the following respects: 


(a) Indoor housing facilities containing dogs and cats 
were not sufficiently lighted to nermit routine inspection and 
cleaning. 


(b) Two primary enclosures containing cats had a solid 
floor, but did not contain a receptacle with sufficient clean litter 
to contain excreta. 


(c) Two primary enclosures containing cats, each of 
which contained six cats, were not provided with an elevated 
resting surface. 


(d) Neither of the two primary enclosures referred to in 
sub-paragraphs (b) and (c) above were of sufficient size to 
allow each cat to turn about freely and to easily stand, sit and 
lie in a comfortable normal position. 


14, On December 31, 1968, respondent acquired two dogs 
from Root’s Country Market & Auction, Inc., Manheim, Penn- 
sylvania. On January 3, 1969, respondent sold said two dogs 
without holding them for five business days. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, 3, 4 and 
6 herein, it is concluded that respondent has wilfully violated 
section 11 of the Act (7 U.S.C. 2141) and section 2.50(b) of 
the regulations (9 CFR 2.50(b)). 


By reason of the facts set forth in Finding of Fact 5 and 7 
herein, it is concluded that respondent has wilfully violated 
section 2.100, 3.12(a) and 3.12(d) of the regulations (9 CFR 
2.100, 3.12(a) and 3.12(d)). 


By reason of the facts set forth in Finding of Fact 8(a) and 
9(a) herein, it is concluded that respondent has wilfully vio- 
lated section 2.100, 3.1(a) and 3.4(a) of the regulations (9 
CFR 2.100, 3.1(a) and 3.4(a)). 


By reason of the facts set forth in Finding of Fact 8(b), 
9(b), 10, 12 and 13(a) herein, it is concluded that respondent 
has wilfully violated section 2.100 and 3.2(c) of the regulations 
(9 CFR 2.100 and 3.2(c)). 


By reason of the facts set forth in Finding of Fact 8(c), 
1l(c) and 13(d) herein, it is concluded that respondent has 
wilfully violated section 2.100 and 3.4(b) (1) of the regulations 
(9 CFR 2.100 and 3.4(b) (1)). 


By reason of the facts set forth in Finding of Fact 11(a) 
and 13(b) herein, it is concluded that respondent has wilfully 
violated section 2.100 and 3.4(a) (2) (i) of the regulations (9 
CFR 2.100 and 3.4(a) (2) (i)). 


By reason of the facts set forth in Finding of Fact 11(b) 
and 13(c) herein, it is concluded that respondent has wilfully 
violated section 2.100 and 3.4(a) (2) (ii) of the regulations (9 
CFR 2.100 and 3.4(a) (2) (ii) ). 


By reason of the facts set forth in Finding of Fact 14 herein, 
it is concluded that respondent has wilfully violated section 5 
of the Act (7 U.S.C. 2185) and section 2.101 of the regulations 
(9 CFR 2.101). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Purchasing or otherwise acquiring any dog or cat with- 
out immediately identifying such animal in accordance with 
section 2.50 of the regulations issued under the Act. 


(2) Transporting or delivering for transportation dogs or 
cats unless: 


(a) The enclosures in which the dogs or cats are placed 
have openings which are easily accessible at all times for the 
emergency removal of the dogs or cats; 


(b) Enclosures containing dogs or cats placed above 
enclosures containing other dogs or cats are fitted with a floor 
of a material which prevents animal excreta from entering the 
lower enclosures; and 


(c) Such dogs or cats are otherwise transported or de- 
livered for transportation in accordance with section 3.12 of 


the regulations. 


(3) Housing animals in any facility without maintaining 
said facility, and any primary enclosures contained therein, in 
a structurally sound condition, and in good repair to protect 
the animals from injury and to keep predators out. 


(4) Housing animals in any indoor facility without provid- 
ing light, by natural or artificial means, or both, of sufficient 
intensity to permit routine inspection and cleaning during the 
entire working period. 


(5) Housing dogs or cats in any primary enclosure which 
does not provide sufficient space to allow each dog or cat to 
turn about freely and to easily stand, sit and lie in a comfortable 
normal position. 


(6) Housing cats in any primary enclosure having a solid 
floor without providing a receptacle containing sufficient clean 
litter to contain excreta. 


(7) Housing two or more cats in any primary enclosure with- 
out providing said primary enclosure with an elevated, solid 
resting surface or surfaces which, in the aggregate, are of 
adequate size to comfortably hold all occupants of the primary 
enclosure at the same time. 
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(8) Disposing of any dog or cat within five business days 
after its acquisition by respondent, except in cases where such 
dog or cat is suffering from disease, emaciation or injury and 
is to be immediately put to death by euthanasia. 


Respondent’s license as a dealer under the Act is suspended 
for a period of 14 days. 


This order shall become effective on the day of service hereof 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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In re VALLEY LIVESTOCK AUCTION, INC. P&S Docket No. 4193. 
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Shippers’ proceeds—Accounts of sale—Employee purchases of livestock 
out of consignment—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to maintain its account 
for shippers’ proceeds in accordance with regulations, failing to deposit 
proceeds promptly, issuing untrue or incomplete accounts of sale and 
seale tickets, and permitting its employees to purchase livestock con- 
signed to respondent for sale on a commission basis. 
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Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, on July 30, 1969, charges that respondent violated 
various provisions of the Act and regulations. In an answer filed 
on November 24, 1969, respondent admits the jurisdictional alle- 
gations in the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purposes of this proceeding only, consents 
to the issuance of a specified order, with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
it to cease and desist from the practices complained of in the 
Complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Valley Livestock Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Albuquerque, New Mexico. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Valley Livestock Auction, Inc. stockyard, Albuquerque, 
New Mexico, a posted stockyard under the Act, hereinafter re- 
ferred to as the stockyard; 


(2) Engaged in the business of selling livestock at the 
stockyard on a commission basis; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock, in commerce. 


2. Respondent, during the months of September, October, and 
November 1968, failed to maintain properly the account in the 
Ranchers State Bank of Belen, Belen, New Mexico, in which it 
deposited shipper’s proceeds, hereinafter referred to as the Cus- 
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todial Account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of September 30, 1968, respondent had a shortage 
in shippers’ proceeds in the amount of $46,846.06. As of said 
date, respondent had outstanding checks drawn on the Custodial 
Account in the amount of $61,205.85 and had, to offset said 
outstanding checks, a bank balance of only $14,359.29, resulting 
in said deficiency in shippers’ proceeds in the amount of 
$46,846.06. 


(b) As of October 31, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $44,091.21. As of said date, 
respondent had outstanding checks drawn on the Custodial Ac- 
count in the amount of $162,428.06, and only had, to offset said 
outstanding checks, a bank balance of $68,336.85 and deposits in 
transit in the amount of $50,000.00, or a total of only $118,336.85, 
resulting in said deficiency in shippers’ proceeds in the amount 
of $44,091.21. 


(c) As of November 30, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $16,823.65. As of said date, 
respondent had outstanding checks drawn on the Custodial Ac- 
count in the amount of $114,918.20 and only had, to offset said 
outstanding checks, a bank balance of $82,094.55, and deposits in 
transit in the amount of $16,000.00 or a total of only $98,094.55, 
resulting in said deficiency in shippers’ proceeds in the amount 
of $16,823.65. 


(d) Respondent, during the period from September 1 
through November 30, 1968, failed to deposit in its Custodial 
Account before the close of the next banking business day after 
consigned livestock was sold, at the stockyard, the proceeds from 
the sale of consigned livestock but, instead, regularly and con- 
sistently deposited such proceeds in its General Account in said 
Ranchers State Bank of Belen. Funds to pay owners or consignors 
the net proceeds from the sale of their livestock were transferred 
by respondent from its General Account to its Custodial Account 
in large “round figure” amounts by checks drawn on the General 
Account payable to the Custodial Account. 


(e) Respondent, during the period from September 1, 
through November 30, 1968, failed to deposit in its Custodial 
Account, before the close of the next banking business day after 
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consigned livestock was purchased by respondent, amounts of 
money equal to the proceeds receivable due from respondent for 
its purchases of such consigned livestock, at the stockyard. 


3. Respondent, at the stockyard, on or about the six dates 
specified in the Complaint and in other transactions at divers 
other times during the months of September and October 1968, 
in accounting to consignors for the sale of their livestock, failed 
to transmit or deliver to said consignors full, true and correct 
accounts of such sales in that respondent issued accounts of sale 
which merely showed numerals, initials, first names, nick names, 
or nick name-numeral designations as the purchasers of the live- 
stock, instead of the true and correct names of the purchaser, 
copies of which incomplete and incorrect accounts of sale were 
made a part of respondent’s accounts and records. 


4. Respondent, at the stockyard, on or about the 18 dates 
specified in the Complaint and in other transactions at divers 
other times during the period from September 1 through Novem- 
ber 30, 1968, permitted Joe Crow, weighmaster-employee of 
respondent and Dink Cottrell, ringman-employee of respondent 
to purchase for their own individual accounts livestock consigned 
to respondent for sale on a commission basis. 


5. Respondent, during the months of September, October, and 
November 1968, in connection with its sales of livestock on a 
commission basis, at the stockyard, issued scale-tickets which 
failed to show the name or initials of the person who weighed 
the livestock and made copies of such incomplete scale tickets a 
part of its accounts and records. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has violated the provisions of sections 304, 
307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) 
and sections 201.41, 201.42, 201.43(a), 201.49, and 201.57 of the 
regulations (9 CFR 201.41, 201.42, 201.43(a), 201.49, 201.57). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such an 
order be issued, the order will be issued. 
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CRDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with Respondent’s operations as a market agency, shall cease 
and desist from: 


1. failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. failing to deposit in the Custodial Account before the close 
of the next banking business day after it purchases livestock 
out of consignments an amount of money equal to the amount 
of its livestock purchases; 


8. issuing accounts of sale which fail to show the true and 
correct name of the buyers of consigned livestock; 


4. permitting weighmasters, ringmen, and other persons en- 
gaged in the actual conduct of auction sales to purchase livestock 
out of consignment for their own account for any purpose; and 


5. issuing scale tickets which do not have the name, signature, 
or initials of the person weighing livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including complete 
and correct copies of accounts of sale and scale tickets. 


This order shall become effective on the sixth day after service 
thereof upon the Respondent and copies hereof shall be served 
upon the parties. 


(No. 12,922) 


In re Stoux City Stock YARDS Division of United Stock Yards 
Corporation. P&S Docket No. 425. Decided January 6, 1970. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 
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Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on February 3, 1969 (28 
A.D. 124), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1970, unless modified or extended by further order before the 
latter date. 


By a petition filed on November 19, 1969, the respondent 
requested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects, 
and requested that the current schedule, as so modified, be con- 
tinued in effect to and including December 31, 1971. Notice of 
the petition and its contents was published in the Federal Regis- 
ter on December 17, 1969 (34 F.R. 19775), and, although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including 
December 31, 1971, unless modified or extended by further order 
before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 19, 1969, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1971, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,923) 


In re UNION STOCK YARDS COMPANY OF OMAHA (Ltd.). P&S 
Docket No. 344. Decided January 8, 1970. 


Proceeding vacated—§ 203.11 


Since neither current economic conditions, the present marketing structure in 
the trade territory nor any other circumstances now existing require the 
continuation of this proceeding, it is vacated and dismissed in conform- 
ity with § 203.11 of the regulations. 


Ray Stoddard for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). By a petition filed 
on October 6, 1969, the respondent requested that the rate orders 
in this proceeding be vacated and the proceeding dismissed in 
conformity with § 203.11 of the Statements of General Policy 
under the Packers and Stockyards Act (9 CFR 203.11). Notice 
of the petition and its contents was published in the Federal 
Register on November 22, 1969 (34 F.R. 18769), and, although 
interested parties were afforded an opportunity to file written 
data, views, comments or arguments with respect to the petition, 
no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic 
conditions, the present marketing structure in the trade territory 
nor any other circumstances now existing require the continuation 
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of this proceeding. Therefore, the Administration has recom- 
mended that respondent’s petition be granted and the orders now 
in effect in this proceeding be vacated and the proceeding be 
dismissed; Provided, however, that such dismissal will not pre- 
clude the institution of another rate proceeding in the future 
against respondent if the Administration deems such a proceed- 
ing warranted under the Act. 


Since the parties are agreed and under the circumstances, 
the petition filed by respondent on October 6, 1969, is granted and 
the basic order and any other order in effect as of the effective 
date of this order are hereby vacated and this proceeding is 
hereby dismissed without prejudice. 


The ‘respondent desires to have this order become effective 
as soon as possible. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Since this order terminates the formal 
procedure with respect to changes in respondent’s rates and 
charges, it is in the nature of a relief of restrictions. Accordingly, 
this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 12,924) 


In re CATTLEMEN’S EXCHANGE, INC. P&S Docket No. 4218. De- 
cided January 8, 1970. 


Bond—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 


Stanley D. Wright for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed on September 16, 1969, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On October 17, 1969, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Respondent 
is currently complying with the bonding requirements of the Act 
and regulations and complainant recommends that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Cattlemen’s Exchange, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Edinburg, Texas 78539. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Cattlemen’s Exchange, Inc., stockyard, Edinburg, Texas, 
a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Based upon its volume of business transacted as a market 
agency selling on commission during the period February 27, 
1969, through May 15, 1969, respondent was required to increase 
from $10,000 to $55,000 the amount of the surety bond main- 
tained by it to secure performance of its market agency obliga- 
tions. Respondent was notified by certified mail on or about July 
14, 1969, of the required increase in its surety bond. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a market agency selling livestock in commerce on a 
commission basis, without furnishing the required additional 
bond coverage. 


AMARILLO LIVESTOCK AUCTION v. BILL CENTER 27 
Cite as 29 A.D. 27 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as respondent 
has consented to the issuance of the Order set forth below, and 
complainant has recommended that such Orders be issued, the 
Order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,925) 


AMARILLO LIVESTOCK AUCTION COMPANY v. BILL CENTER et al. 
P&S Docket No. 3462. Decided January 8, 1970. 


Stay order vacated—Proceeding dismissed on motion of complainant 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In April, 1965, this reparation proceeding under the Packers 
and Stockyards Act, 1921, as amended, was continued pending 
disposition of a certain State court action, by order entered by 
Eva S. Reifenberg, as presiding officer. In June, 1965, on certifi- 
cation, we found, in this and two related proceedings, “we cannot 
conclude that the presiding officer was in error in staying these 
proceedings pending the outcome of the actions in the State 
court.” 
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On November 19, 1969, complainant filed a letter in this pro- 
ceeding stating that it is agreeable that this case be dismissed. 


Accordingly, the complaint is hereby dismissed with prejudice. 


(No. 12,926) 


HARRY HOFFMAN v. LOWARY LIVESTOCK (LOY LOWARY & KEITH 
Lowary Co-owners.) P&S Docket No. 3819. Decided January 
12, 1970. 


Livestock purchases—Failure to pay—Checks—Question of bankruptcy 


Where respondents Loy Lowary and Keith Lowary, the named respondents 
in the complaint, failed to pay for livestock purchased from complainant, 
said respondents are liable to complainant for the purchase price of said 
livestock. However, if certain of these respondents have been discharged 
of this debt in a bankruptcy proceeding, this order shall not apply to 
those so discharged. 


John W. Smith, Eureka, South Dakota, for complainant. 
Joe L. Maynes, Aberdeen, South Dakota, for respondents. 
Noel Portnoy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181, et seq.). In a com- 
plaint filed on September 21, 1966, it is alleged that respondents 
owe complainant $1,006.82 for livestock purchased on August 12, 
1966. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, now the Packers and Stockyards Administration of 
this Department, and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
each respondent on February 20, 1967. A copy of the investiga- 
tion report was served upon complainant on February 17, 1967. 


The respondents filed an answer generally denying the allega- 
tions of the complaint and affirmatively asserting that on Decem- 
ber 27, 1966, these respondents were adjudged bankrupt and 
were discharged in bankruptcy on said date with respect to all 
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debts at that time, including that of complainant. Accordingly, 
a motion was made to dismiss the complaint, which motion was 
properly denied by a ruling filed on May 4, 1967. See Vaughn- 
Griffin v. Kelly & Weatherington, 24 A.D. 75, 77 (1965). 


William Lowary, a third “member” of the firm of Lowary 
Livestock, filed an answer denying that he had any interest in 
the partnership or transactions in issue. This answer was filed 
despite the fact that William Lowary was neither named in the 
complaint nor served a copy of the complaint or investigation 
report. 


Inasmuch as none of the parties requested an oral hearing, 
the proceeding was handled under the “shortened procedure” 
provided by the rules of practice (9 CFR 202.53, 202.17). On 
May 1, 1967 complainant filed a statement alleging that William 
Lowary was a member of the firm and that there had been no 
discharge in bankruptcy as claimed by respondents. William 
Lowary filed a supplemental answer on June 7, 1967. By ruling 
issued September 20, 1967, this document was considered as 
respondents’ answering statement. William Lowary filed a request 
on November 16, 1967, that he be heard orally on his defense 
of not being a party to the transaction in this proceeding and in 
other related proceedings against the various partners (P. & S. 
Docket Nos. 3803, 3804, 3810, 3814, 3818, and 3819). In a ruling 
filed on April 17, 1968, this motion was denied with reasons set 
forth therein. However, all parties were given one further oppor- 
tunity to submit evidence of additional facts in regard to William 
Lowary’s interest in the firm of Lowary Livestock. Complainant 
filed an affidavit in which the affiant set forth various facts to 
establish that the elder Lowary had an interest in the firm. 


FINDINGS OF FACT 


1. Complainant, Harry Hoffman, is an individual residing at 
Leola, South Dakota. 


2. Respondents, Loy and Keith Lowary, together with their 
father William Lowary, were partners doing business as Lowary 
Livestock, engaging in the business of a dealer, from June 7, 
1963 until December 1966. All three Lowarys were, as of June 
1963, and still are, registered with the Secretary of Agriculture 
as a dealer, to buy and sell livestock in commerce for their own 
account, The partnership owned and operated a buying station 
at Aberdeen, South Dakota. 
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8. Prior to 1963 the partnership was known as “William 
Lowary and Sons”, and registered as such since 1956. The 
amended registration, filed in 1963 and still on record (referred 
to in Finding 2), contains the partnership name “Lowary Live- 
stock”, with all three members listed as partners. The bond appli- 
cations and papers submitted on behalf of Lowary Livestock and 
its predecessor to the American Surety Company of New York, 
and filed with this Department, contain the signature of William 
Lowary on most papers executed from 1956 up to and including 
August 25, 1964. On a “rider” executed October 12, 1965, only the 
signature of Loy and Keith Lowary appear. 


4. On August 12, 1966, complainant delivered 17 hogs to the 
respondents’ buying station, which hogs were sold to respondents 
for the sum of $1,006.82. A check issued in this amount was 
returned dishonored because of “insufficient funds”. It was later 
redeposited for collection and held by the bank until September, 
when respondents’ account was closed. 


5. The hogs in issue were resold with other purchases to 
packers in Oregon and South Dakota, which packers, in addition 
to buying livestock in commerce for slaughter, prepare meat and 
meat food products for sale and shipment in commerce. The resale 
was contemplated by the parties at the time of purchase by 
respondents. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that the livestock was purchased by respon- 
dents for the account of the partnership and that payment was 
not made to complainant. The failure to pay in connection with 
the purchase of livestock in commerce constitutes an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. Billings Livestock Commission Company, Inc. 
v. Howell, 22 A.D. 793 (19638). 


The initial issue in dispute is whether William Lowary is a 
member of the partnership to be held liable for the firm debts 
together with his two sons. Although the record indicates that 
William Lowary was at all times a partner in the firm of Lowary 
Livestock, William was not named in the complaint nor was he 
served a copy of the complaint or investigation report. The mov- 
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ing paper named as respondents “Lowary Livestock, Loy Lowary 
and Keithe Lowary co-owners”. Moreover nowhere in the record 
does it appear that complainant initially intended to bring his 
action against anyone other than the named individual respon- 
dents. It was only after William Lowary filed an “answer” that 
complainant attempted to establish that William was a partner. 


On the basis of all the foregoing, it is concluded that only the 
named respondents should be held jointly and severally liable 
for the livestock purchases made in their behalf. 


There remains the issue of whether the named respondents 
have been discharged of this debt in the bankruptcy proceeding 
referred to previously. A notice to show cause was issued on 
March. 7, 1969, concerning this matter. It is hereby determined 
that there is insufficient evidence in the record to make any find- 
ings as to whether there has been a discharge of the claim in 
issue. Indeed, it is not our function to rule on such a matter; 
this not being the proper forum. It is clear, however, that if 
there has been a discharge and the claim in issue was not exempt, 
this order shall not apply. 


ORDER 


Within 30 days from the date of this order, respondents Loy 
and Keith Lowary shall jointly and severally pay to complainant 
as reparation the sum of $1,006.82 with interest thereon at the 
rate of 6% per annum from September 1, 1966, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,927) 


In re CHESTER BURGESS, KENNETH BURGESS and ROSCO BURGESS, 
d/b/a MAYFIELD LIVESTOCK AND SALES Co. P&S Docket No. 
3954. Decided January 14, 1970. 


Stay order vacated—Court appeal dismissed on motion of appellants 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
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was issued April 29, 1969, in part suspending respondents as 
registrants under the Act for a period of 30 days. On May 20, 
1969, the suspension of respondents as registrants under the Act 
was stayed pending the outcome of an appeal of the order of April 
29 to the United States Court of Appeals for the Sixth Circuit. 
On January 2, 1970, that Court dismissed the case. Accordingly, 
the stay order of May 20, 1969, is hereby vacated and the sus- 
pension of respondents as registrants under the Act for a period 
of 30 days contained in the order of April 29, 1969, shall be 
effective on the 30th day after the date of this order. 


Copies hereof shall be served on the parties. 


(No. 12,928) 


In re GLENN H. SORENSEN, d/b/a MONETT SALE COMPANY. P&S 
Docket No. 4230. Decided January 14, 1970. 


Shippers’ proceeds—Accounts of sale—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly, issuing insufficient funds consignment proceeds 
checks, failing to remit when due, failing to maintain properly his 
account for shippers’ proceeds, and issuing untrue or incomplete accounts 
of sale. 


James S. Krzyminski for complainant. 
Emory Melton, Cassville, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 13, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on November 24, 1969, 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings of fact and 
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conclusions, for the purpose of this proceeding only, based upon 
the allegations contained in the complaint. 


Respondent has submitted a current reconciliation of his cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance. Complainant has verified such reconciliation 
and has recommended that the cease and desist order consented 
to by respondent be issued, and that respondent not be suspended 
as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Glenn H. Sorensen, d/b/a Monett Sale Company, here- 
inafter referred to as the respondent, is an individual with his 
principal place of business located at Monett, Missouri. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Monett Sale Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard. 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, on August 31, 1968, and during the period from 
June 30, 1969, through July 14, 1969, failed to maintain and use 
properly his custodial account for shippers’ proceeds, thereby 
endangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of August 31, 1968, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $3,368.75, and had to offset such checks, cash in 
said bank account in the amount of $965.95, deposits in transit 
in the amount of $849.05, and no current proceeds receivable, 
resulting in a deficiency of $1,553.75 in funds available to pay 
shippers’ proceeds, 


(b) As of June 30, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $2,712.35, and had to offset such checks, cash in said 
bank account in the amount of $5.37, no deposits in transit, and 
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no current proceeds receivable, resulting in a deficiency of 
$2,706.98 in funds available to pay shippers’ proceeds. 


(c) As of July 14, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $3,248.61, and had to offset such checks, cash in said 
bank account in the amount of $30.49, no deposits in transit, and 
no current proceeds receivable, resulting in a deficiency of 
$3,218.12 in funds available to pay shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit 
in his custodial account for shippers’ proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock at the stockyard. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, in purported payment 
of the net proceeds resulting from the sale of consigned livestock 
by respondent at the stockyard on a commission basis, issued 
checks drawn on his custodial account for shippers’ proceeds, 
which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, sold consigned live- 
stock at the stockyard on a commission basis and failed to pay, 
when due, to the consignors of such livestock the net proceeds 
resulting from such sales. 


5. Respondent, in connection with his operations as a market 
agency, issued accounts of sale to consignors of livestock, as 
set forth in paragraph V of the complaint, which failed to show 
the true and correct names of purchasers of consigned livestock, 
copies of which were retained as part of respondent’s books and 
records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 
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By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 218(a), 221), and section 201.43(a) of 
the regulations, supra. 


Inasmuch as complainant has recommended that the cease and 
desist order consented to by respondent be issued, the order will 
be issued. 


ORDER 


Respondent, in connection with his operations as a market 
agency, shall cease and desist from: (1) failing to deposit in 
his custodial account for shippers’ proceeds, within the time 
prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from 
sales of consigned livestock; (2) issuing checks or drafts in pay- 
ment of the net proceeds resulting from the sale of consigned 
livestock in commerce on a commission basis and failing to have 
sufficient funds on deposit in his custodial account for shippers’ 
proceeds to pay such checks or drafts when they are presented 
for payment; (3) failing to pay to consignors, when due, the net 
proceeds resulting from the sale of consigned livestock by respon- 
dent; (4) failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); and (5) issuing ac- 
counts of sale to consignors of livestock which fail to show the 
true and correct names of purchasers of livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act including, among other things, copies of 
accounts of sale which show the true and correct names of pur- 
chasers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 12,929) 


January 20, 1970. 


Bond—Cease and desist—Consent 


Charles B. Fielding for complainant. 
T. D. Wells, Paris, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


(9 CFR 201.1 et seq.). 


of the Act and the regulations. 


FINDINGS OF FACT 


Texas 75436. 


commerce on a commission basis; and 


In re JAMES ALEXANDER RATER. P&S Docket No. 4234. Decided 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required bond. 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 22, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated the 
bonding provisions of the Act and the regulations thereunder 


Respondent filed an answer on December 1, 1969, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based upon the allegations contained in the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by respondent be issued. Complainant has also recommended 
that respondent not be suspended as a registrant under the Act, 
because respondent has complied with the bonding requirements 


1. (a) James Alexander Rater, hereinafter referred to as the 
respondent, is an individual whose address is Route 2, Detroit, 


(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
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(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations in commerce was ter- 
minated on June 24, 1966. Respondent was notified of the bonding 
requirements under the Act and regulations on May 23, 1969. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency, buying livestock in commerce 
on a commission basis, and as a dealer, buying and selling live- 
stock in commerce for his own account, without filing and main- 
taining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30). Inasmuch as 
respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,930) 


In re DUB WALLIS. P&S Docket No. 4263. Decided January 22, 
1970. 
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Failure to pay when due—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due 
the full purchase price of such livestock, and is suspended as a registrant 
under the act for a period of 14 days. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards 
Administration, on December 15, 1969, charges that respondent 
violated various provisions of the Act and regulations. In an 
answer filed on December 30, 1969, respondent admits the juris- 
dictional allegations in the Complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and, for the purposes of this proceeding 
only, consents to the issuance of a specified order, with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the 
Secretary, requiring him to cease and desist from the practices 
complained of in the Complaint and suspending his registration. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Dub Wallis, hereinafter referred to as the respondent, 
is an individual whose address is Jacksboro, Texas 76056. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and, in pur- 
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ported payment therefor, issued checks which were returned 
unpaid by the First National Bank of Graford, Graford, Texas, 
upon which they were drawn, because respondent did not have 
sufficient funds on deposit in the account upon which said checks 
were drawn to pay such checks. 


Date of No. of Amount of 
Purchase Head Purchased From Check 
1969 

October 4 46 Mineral Wells Stockyards Co. $5,665.00 
Mineral Wells, Texas 

October 7 36 Olney Livestock Auction, Inc. 4,235.48 
Olney, Texas 

October 8 3 Wichita Livestock Auction 406.00 
Wichita Falls, Texas 

October 14 46 Eastland Auction Co. 5,352.68 


Eastland, Texas 


3. Respondent, in connection with the purchase transactions 
set forth in Finding of Fact 2 above, failed to pay, when due, the 
full purchase price of the livestock purchased by him in such 
transactions. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 
hereof, respondent has wilfully violated the provisions of section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration and com- 
plainant has recommended that such an order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn 
to pay such checks or drafts; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 
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The respondent is suspended as a registrant under the Act for 
a period of 14 days. 


This order shall become effective on the sixth day after service 
thereof upon the Respondent and copies hereof shall be served 
upon the parties. 


(No. 12,931) 


In re LA GRANDE LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 4194. Decided January 22, 1970. 


Misrepresentation—Suspension of registration—Consent 


Respondent is ordered to cease and desist from misrepresenting the price, 
weight, ownership or place of purchase of livestock, failing to follow 
the rate schedule and employing employees of packers, and is suspended 
as a registrant under the act for a period of 7 days. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards 
Administration, on July 31, 1969, charges that respondent vio- 
lated various provisions of the Act and regulations. In an answer 
filed on December 23, 1969, respondent admits the jurisdictional 
allegations in the Complaint and submits to the jurisdiction of 
the Secretary in the matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and, for the purposes of this proceeding only, 
consents to the issuance of a specified order, with findings of 
fact and conclusions based upon the allegations contained in the 
Complaint as the findings of fact and conclusions of the Secretary, 
requiring it to cease and desist from the practices complained 
of in the Complaint and suspending its registration. Complainant 
has recommended that the order consented to by respondent be 
issued, 
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FINDINGS OF FACT 


1. (a) La Grande Livestock Commission Company, herein- 
after referred to as the respondent, is a corporation with its 
principal place of business located at La Grande, Oregon. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the La Grande Livestock Commission Company stockyard, 
La Grande, Oregon, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis and buying and selling livestock for 
its own account, in commerce; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock, in commerce. 


2. Respondent, in commerce, on or about the dates and in the 
transactions described below and in other transactions at divers 
other times during the period from October 1 through November 
30, 1967, purchased livestock on a commission basis for various 
persons and, in accounting to said persons for such purchases 
of livestock, issued and submitted to them invoices falsely and 
incorrectly showing arbitrarily increased prices as the purchase 
prices of the livestock and collected from them on the basis of 
such arbitrarily increased prices, in addition to collecting a buying 
commission, and made copies of such false and incorrect invoices 
a part of its accounts and records, as follows: 


(a) Respondent, on or about November 11, 1967, pursuant 
to an agreement or arrangement between respondent and Ted 
Abo, Heyburn, Idaho, purchased 59 white-faced steers for said 
Ted Abo from the Vaughn Ranch, Fox, Oregon. The said 59 
steers, weighing 41,955 pounds, with a 3% allowable shrink of 
1,259 pounds, were purchased by respondent from the Vaughn 
Ranch at $23.00 per cwt., or a total purchase price of $9,360.08. 
In accounting to Abo for the purchase of said 59 steers, respon- 
dent issued and submitted to him an invoice showing the false 
and incorrect price of “$24.00” as the purchase price of the 59 
steers instead of $23.00, the actual purchase price, and respon- 
dent, in addition to collecting a buying commission of $1.00 per 
head from Abo, collected for the livestock on the basis of the 
arbitrarily increased price of $24.00 per cwt. A copy of said 
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false and incorrect invoice was made a part of respondent’s 
accounts and records. 


(b) Respondent, on or about October 2, 1967, pursuant to 
an agreement or arrangement between respondent and Chris 
Hansen, Paul, Idaho, purchased 109 cows from Glenn French 
for said Hansen in an off-market transaction. The 109 cows, 
weighing 103,160 pounds, were purchased by respondent from 
French at $15.50 per cwt. for a total purchase price of $15,989.80, 
from which was deducted a brand inspection charge of $43.60 
and a freight charge of $15.00, or a net total of $15,961.20. In 
accounting to Hansen for the purchase of the 109 cows, respon- 
dent issued and submitted to him an invoice showing the false 
and incorrect price of $16.65, with a notation “Comm. Included”, 
as the purchase price of the 109 cows instead of $15.50, the 
actual purchase price of the cows, plus a fifteen cents per cwt. 
commission and respondent collected from Hansen on the basis 
of the arbitrarily increased price of $16.50, plus the said fifteen 
cents per cwt. commission, or a total of $17,176.14. A copy of 
said false and incorrect invoice was made a part of respondent’s 
accounts and records. 


(c) Respondent, on or about October 9, 1967, purchased 12 
cows at the Enterprise Livestock Auction, Enterprise, Oregon, 
a posted stockyard subject to the Act, through Rux Burton, 11 
of which cows were shipped and delivered to Chris Hansen, Paul, 
Idaho, pursuant to an agreement or arrangement between re- 
spondent and said Hansen. The twelfth cow was sold for 
respondent’s account at the stockyard. Said 12 cows were pur- 
chased at various prices for a total purchase price of $1,491.92, 
which included a $12.00 commission paid to said Burton. In 
accounting to Hansen for the purchase of the said 11 cows which 
were shipped and delivered to him, respondent issued and sub- 
mitted to Hansen an invoice falsely and incorrectly showing the 
purchase price of the 11 cows as $1,474.26, and collected from 
Hansen on the basis of such arbitrarily increased price, plus 
$16.50 “commission”, or a total of $1,490.76. A copy of said 
false and incorrect invoice was made a part of respondent’s ac- 
counts and records. 


3. Respondent, at the stockyard, on or about November 30, 
1967, filled an order from H. V. Beaver, Heyburn, Idaho, for the 
purchase of heifers on a commission basis and, in accounting to 
Beaver for the purchase of such 25 heifers, for which respondent 
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charged to and collected from Beaver a buying commission of 
$1.50 per head, respondent issued and submitted to Beaver an 
invoice, (1) falsely and incorrectly representing that the heifers 
had been purchased out of consignment when in fact only 18 
of the 25 heifers had been so purchased and (2) failing to inform 
him that 13 of the 25 heifers were owned by respondent. A copy 
of the false and incorrect invoice was made a part of respon- 
dent’s accounts and records. 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions described below and in other transactions at 
divers other times during the period from November 1, 1967 
through April 30, 1968, sold livestock for its own account under 
the assumed names of the persons or firms from which respon- 
dent had purchased the livestock in country or off-market trans- 
actions and, in connection with such sales, issued accounts of 
sale, accounts of purchase or invoices, and scale tickets falsely 
and incorrectly showing such assumed names as the consignors 
of the livestock instead of respondent and made copies of such 
false and incorrect accounts of sale, invoices, and scale tickets a 
part of its accounts and records, as follows: 


(a) Respondent, at the stockyard, on or about November 
30, 1967, sold 6 heifers for its own account under the assumed 
name of “A. Powell’, from whom respondent had purchased the 
heifers in an off-market transaction, and, in connection with such 
sale, issued an account of sale, an invoice, a custodial account 
check, and a scale ticket falsely and incorrectly showing such 
assumed name as the seller of the livestock instead of respon- 
dent, a copy of which false and incorrect account of sale, invoice, 
and scale ticket, as well as the custodial account check, were 
made a part of respondent’s accounts and records. 


(b) Respondent, at the stockyard, on or about November 
30, 1967, sold 7 heifers for its own account under the assumed 
name of “J. Correa” from whom respondent had purchased the 
heifers in an off-market transaction, and, in connection with 
such sale, issued an invoice to H. V. Beaver, Heyburn, Idaho, 
in connection with the transaction described in Finding of Fact 
8 above, showing such assumed name as the consignor of the 
livestock instead of respondent, a copy of which false and incor- 
rect invoice was made a part of respondent’s accounts and 
records. 
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(c) Respondent, at the stockyard, on or about April 25, 
1968, sold 66 heifers and 17 steers for its own account under the 
assumed name of “Owen Ranches” from which respondent had 
purchased the heifers and steers, and, in connection with such 
sale issued an account of sale, invoice and scale tickets falsely 
and incorrectly showing such assumed name as the seller of the 
livestock instead of respondent, a copy of which false and incor- 
rect account of sale, invoice, and scale tickets were made a part 
of respondent’s accounts and records. 


5. Respondent, during the period from May 1 through June 
30, 1968, employed L. T. McClellan, who is registered with the 
Secretary as a dealer, to purchase livestock for slaughter pur- 
poses for the H & M Packing Company, Union, Oregon, as a 
sale-clerk and permitted him to perform various services in 
connection with respondent’s sales of livestock on a commission 
basis at the stockyard. 


6. Respondent, during the period from October 6, 1967, 
through January 11, 1968, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency and dealer in that 
respondent’s accounts, records, and memoranda failed to show 
the basis or reason for, and did not contain documents support- 
ing or justifying, the issuance of checks to Ray Bean; and, as 
described in Findings of Fact 2, 3, and 4 above, respondent made 
copies of false and incorrect accounts of sale, invoices, and scale 
tickets a part of its accounts and records. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 
and 6 hereof, respondent has wilfully violated the provisions of 
sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 205, 208, 
213(a), 221) and sections 201.44, 201.49, and 201.66 of the 
regulations (9 CFR 201.44, 201.49, 201.66). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the Complaint and suspending its registration and com- 
plainant has recommended that such an order be issued, the 
order will be issued. 
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ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other devcie, in connection 
with Respondent’s operations as a market agency and as a dealer, 
shall cease and desist from: 


1. issuing invoices, or accounts of purchase, showing false or 
incorrect prices as the purchase prices of livestock purchased 
on a commission basis, in commerce; 


2. charging or collecting for livestock purchased on a commis- 
sion basis, in commerce, on the basis of false or incorrect prices; 

3. using its own livestock to fill purchase orders, in commerce, 
on a commission or agency basis without disclosing the true 
ownership of such livestock; 


4. falsely representing the price, weight, ownership or place 
of purchase of livestock purchased in commerce for, or sold to 
any person; 


5. selling livestock under assumed, false, or otherwise incor- 
rect names; 


6. issuing documents in connection with the purchase or sale 
of livestock, in commerce, showing assumed, false, or otherwise 
incorrect names as the consignors or sellers of livestock; and 


7. employing or permitting any person employed by a packer 
to buy livestock for purposes of slaughter to perform any service 
or duty in connection with the furnishing by Respondent of its 
market agency services. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and as a dealer including true and cor- 
rect purchase and sale invoices, scale tickets covering the 
weighing or reweighing of livestock by Respondent, and scale 
tickets and other documents covering Respondent’s purchase of 
livestock, in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days. 


This order shall become effective on the sixth day after service 
thereof upon the Respondent and copies hereof shall be served 
upon the parties. 
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(No. 12,932) 


In re FORREST BRIGHAM. P&S Docket No. 4253. Decided January 
29, 1970. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, issuing insufficient funds checks in payment of 
livestock purchased in commerce and failing to pay, when due, the full 
purchase price of such livestock, is ordered to maintain required records 
and is suspended as a registrant under the act for a period of 90 days 
and thereafter until no longer insolvent. 


John M. Powell for complainant. 
Gallagher & Bewick, Evansville, Wis., for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 21, 1969, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on December 19, 1969, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Forrest Brigham, hereinafter referred to as the respon- 
dent, is an individual whose address is Highway 14, North 


Evansville, Wisconsin. 
(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of December 31, 
1968, exceeded his current assets. As of said date, respondent 
had current liabilities totaling $26,853.53 and current assets 
totaling only $6,935.00 resulting in an excess of current liabilities 
over current assets of $19,918.53. 


(b) Respondent’s current liabilities as of August 18, 1969, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $136,349.52 and current assets totaling 
only $7,300.00 resulting in an excess of current liabilities over 
current assets of $129,049.52. 


(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, during the period from December 31, 1968, 
through August 18, 1969, engaged in business as a dealer in 
commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded his current assets. 


4, Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce and, 
in purported payment therefor, issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which said checks were drawn. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, purchased livestock 
in commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. As of October 20, 1969 there 
remained unpaid by respondent the total amount due for such 
livestock purchases. 


6. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in his business 
under the Act. Respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, and net 
worth; (2) a cash receipts and cash disbursements journal; (3) 
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a purchase and sales journal; and (4) copies of sales invoices, 
scale tickets and canceled checks. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, 
supra, and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness under the Act while his current liabilities exceed his current 
assets; (2) issuing checks or drafts in payment for livestock 
purchased in commerce, without having and maintaining suf- 
ficient funds on deposit in the bank account upon which they 
are drawn to pay such checks or drafts; and (3) failing to pay, 
when due, the full purchase price of livestock purchased in 
commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act including among other things (1) a 
general ledger of accounts showing assets, liabilities and net 
worth; (2) a cash receipts and cash disbursements journal; 
(3) a purchase and sales journal; and (4) copies of sales in- 
voices, scale tickets and canceled checks. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
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strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 90 day period. 


This order shall become effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 12,933) 


In re BILL DAVIs, d/b/a DAvis LIVESTOCK AUCTION Co. P&S 
Docket No. 4248. Decided January 29, 1970. 


Deficit in shippers’ proceeds account—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to deposit promptly in his account for shippers’ pro- 
ceeds an amount equal to the proceeds receivable from sales of consigned 
livestock and failing otherwise to maintain such account in conformity 
with the regulations. 


Robert H. Graddy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 17, 1969, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On December 18, 1969, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by respondent be issued. Complainant has also 
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recommended that respondent not be suspended under the Act 
because subsequent to the issuance of the complaint, respondent 
demonstrated that the deficit in his custodial account for ship- 
pers’ proceeds had been eliminated. 


FINDINGS OF FACT 


1. (a) Bill Davis, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Batesville, Arkansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Davis Livestock Auction Co., stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell and dealer to buy and sell livestock in 
commerce. 


2. Respondent, during the month of June, 1969, failed to 
maintain and use properly his custodial account for shippers’ 
proceeds, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of livestock; in that: 


(a) As of June 24, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $29,263.04, and had to offset such checks, cash in said 
bank account in the amount of $8,875.29, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$20,387.75 in funds available to pay shippers’ proceeds; 


(b) As of June 30, 1969, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $106,497.75, and had to offset such checks, cash 
in said bank account in the amount of $62,515.68, no deposits 
in transit, and no current proceeds receivable, resulting in a 
deficiency of $43,982.07 in funds available to pay shippers’ 
proceeds. 
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CONCLUSIONS 
By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 


cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 

Respondent shall cease and desist from: 

(1) Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from sales of consigned livestock; and 

(2) Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


ORDER ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL OF DISCIPLINARY COMPLAINT— 
ON MOTION OF COMPLAINANT 


(No. 12,934) 


WARREN WOLFE, d/b/a WOLFE’S OLD TIME SAUSAGE PLANT. P&S 
Docket No. 4161. Order of dismissal issued January 5, 1970. 


COURT DECISION 


FOLSOM-THIRD STREET MEAT Co., d/b/a United Meat Co., aka 
United Meat Co., a corporation v. FREEMAN. MONROE B. 
JACOBS et al. v. FREEMAN. JOSEPH BACCIOCCO et al. v. FREE- 
MAN. ANTONE BACCIOCCO et al. v. FREEMAN. Decided No- 
vember 12, 1969. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CAROLINA 
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GERALD §. LEVIN, District Judge 


CROSS-MOTIONS FOR SUMMARY JUDGMENT 
OPINION AND ORDER 


The parties in all four of the cases here have agreed to con- 
solidate their actions for the purpose of deciding them on 
cross-motions for summary judgment. The parties have agreed 
to have the matter decided on the basis of submitted affidavits 
and on stipulated facts. The defendant in each consolidated case 
is Orville Freeman, Secretary of Agriculture for the United 
States. 


Summary judgment, under F.R.C.P. Rule 56, is an available 
and appropriate procedure for deciding a matter when there is 
no genuine issue of fact to be tried. See 6 Moore’s Federal 
Practice Par. 56.04. 


The facts, which are not in dispute, are as follows. The cases 
consolidated herein were filed after defendant notified each of 
the plaintiffs in 1963 that a fine of $100 per day? would be 
imposed for every day during which a form known as the 
“Annual Report of Packers”? was not filed pursuant to pro- 
visions under the Packers and Stockyards Act.? The fine was to 
begin 30 days after receipt of the notice. 


The cases consolidated herein were commenced within that 
30 day period and an order was issued staying imposition of any 
penalties resulting from failure to file. Said order has been ex- 
tended by stipulation between the parties to include the “Annual 
Report of Packers” for all years subsequent to that covered by 
the original order. 


Each of the plaintiffs is a California Corporation with its 
principal place of business in San Francisco, California. Each 
of the plaintiffs is a wholesale meats enterprise which purchases 
various types of fresh meats, including beef, pork, veal and lamb, 
in the form of carcasses and smaller cuts. They then break the 
carcasses and subdivide the meat into customer cuts for resale 
to their retail market and restaurant customers. 


Plaintiffs purchase their meats from suppliers who are out- 
side of California and, to a greater extent, from suppliers who 


1. The penalty provisions of 15 U.S.C. § 50 (1964) are made applicable through 7 U.S.C. 
§ 222 (1964). 

2. As required by 9 C.F.R. § 201.97 (1966). 

8. 42 Stat. 159 (1921), as amended, 7 U.S.C. §§ 181-229 (1964). 
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are within California. Many of the suppliers who are within 
California are themselves engaged in the business of buying 
livestock “in commerce” for purposes of slaughter or receive 
their meats and meat food products from out of state sources. 


The Packers and Stockyards Act [hereafter referred to as “the 
Act’’] is applicable to any “packers”, as defined in the Act, who 
are engaged, inter alia, in the business “of manufacturing or 
preparing meats or meat food products for sale in commerce.” 
7 U.S.C. § 191.4 See Safeway Stores, Inc. v. Freeman, 369 F.2d 
952, 954-955 (D.C. Cir. 1966). For the purposes of these cross- 
motions for summary judgment, plaintiffs concede that they are 
engaged in the business of manufacturing or preparing meats. 


The issue to be decided by these cross-motions for summary 
judgment is whether plaintiffs are so engaged “for sale or ship- 
ment in commerce.” 


The Act defines commerce as follows (7 U.S.C. § 182 (6)): 


The term ‘commerce’ means commerce between any State, 
Territory, or possession, or the District of Columbia, and any 
place outside thereof; or between points within the same 
State, Territory, or possession, or the District of Columbia, 
but through any place outside thereof; or within any Terri- 
tory or possession, or the District of Columbia. 


The Act defines a transaction deemed in commerce as follows 
(7 U.S.C. § 183); 


4. § 191. “Packer” defined 

When used in this chapter— 

The term “packer” means any person engaged in the business (a) of buying livestock in 
commerce for purposes of slaughter, or (b) of manufacturing or preparing meats or meat 
food products for sale or shipment in commerce, or (c) of manufacturing or preparing live- 
stock products for sale or shipment in commerce, or (d) of marketing meats, meat food 
products, livestock products, dairy products, poultry, poultry products, or eggs, in com- 
merce; but no person engaged in such business of manufacturing or preparing livestock 
products or in such marketing business shall be considered a packer unless— 

(1) Such person is also engaged in any business referred to in clause (a) or (b) of this 
section, or unless 

(2) Such person owns or controls, directly or indirectly, through stock ownership or control 
or otherwise, by himself or through his agents, servants, or employees, any interest in any 
business referred to in clause (a) or (b) of this section, or unless, 

(3) Any interest in such business of manufacturing or preparing livestock products, or in 
such marketing business is owned or controlled, directly or indirectly, through stock owner- 
ship or control or otherwise, by himself or through his agents, servants, or employees, by any 
person engaged in any business referred to in clause (a) or (b) of this section, or unless, 

(4) Any person or persons jointly or severally, directly or indirectly, through stock owner- 
ship or control or otherwise, by themselves or through their agents, servants, or employees, 
own or control in the aggregate 20 per centum or more of the voting power or control 
in such business of manufacturing or preparing livestock products, or in such marketing 
business and also 20 per centum or more of such power or control in any business referred 
to in clause (a) or (b) of this section. Aug. 15, 1921, c. 64, § 201, 42 Stat. 160. 
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For the purposes of this chapter (but not in anywise 
limiting the definition in section 182 of this title) a trans- 
action in respect to any article shall be considered to be in 
commerce if such article is part of that current of commerce 
usual in the livestock and meat-packing industries, whereby 
livestock, meats, meat food products, or eggs, are sent from 
one State with the expectation that they will end their 
transit, after purchase, in another, including, in addition 
to cases within the above general description, all cases 
where purchase or sale is either for shipment to another 
State, or for slaughter of livestock within the State and 
the shipment outside the State of the products resulting 
from such slaughter. * * * 


Pursuant to its power to regulate interstate commerce,® Con- 
gress passed the Packers and Stockyards Act in 1921 in order 
to remedy the then-existing wide-spread evils surrounding mono- 
polistic practices on the part of the large meat-packing houses 
and stockyards. See Stafford v. Wallace, 258 U.S. 495, 513 
(1922); Atl. C.L.R.R. v. Standard Oil Co., 275 U.S. 257, 272 
(1927). The Act clearly was intended to bring within its 
coverage the complete chain of commerce and to regulate that 
entire chain of commerce to the extent that it may be necessary 
to effectively regulate a part of it that is actually commerce 
between the states.® 


The few cases interpreting the meaning of “commerce” as 
used in the Act have left no doubt that the scope of the Act is 
to include all those activities and all those forms of commerce 
reasonably regulable thereunder in light of the purposes of the 
Act. In the first major case dealing with the Act, Stafford v. 
Wallace, 258 U.S. 495 (1922), the United States Supreme Court 
noted its reach (258 U.S. at 516): 


The stockyards are but a throat through which the current 
[of commerce] flows, and the transactions which occur 
therein are only incident to this current from the West to 
the East, and from one State to another. Such transactions 
can not be separated from the movement to which they con- 
tribute and necessarily take on its character. 


5. United States Constitution, Article I, Clause 3. 

6. See H. Report 77, 67th Congress, 1st Session, p. 13 (1921); H. Report 324, 67th Con- 
gress, Ist Session, p. 3 (1921); 61 Cong. Rec. 4779, particularly the remarks of Congress- 
man G. N. Haugen who had introduced the Bill and was one of its managers on the part of 
the House. 
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The Court noted that Congress had framed the Act in keeping 
with the principles announced and applied in the earlier case of 
Swift & Company v. United States, 196 U.S. 375, 398 (1905) 
wherein the Court said: “[C]Jommerce among the States is not 
a technical legal conception, but a practical one, drawn from 
the course of business.” Stafford v. Wallace, supra at 520. 


In United States v. Tyson’s Poultry, Inc., 216 F.Supp. 53, 61-62 
(W.D. Ark. 1963) the court said that the Act 


[C]overs not only commercial activities which are a part of 
interstate commerce but also those activities which are a 
part of that current of interstate commerce usual in the 
meat packing and poultry industries. [Citations.] 


In Safeway Stores, Inc. v. Freeman, 369 F.2d 952 (D.C. Cir. 
1966) the question before the court was whether Safeway Stores 
and the Great Atlantic and Pacific Tea Company (A & P) were 
“packers” whose activities were “in commerce” and thus re- 
quired to file the “Annual Report of Packers”. The Court of 
Appeals affirmed the lower court’s finding in favor of defendant 
Freeman pursuant to cross-motions for summary judgment filed 
therein. The Court of Appeals had little trouble in finding that, 
the activities of the companies, which included, inter alia, 
carcass-breaking, meat-corning, meat sandwich spread prepara- 
tion and the slicing and wrapping of meat and meat food 
products, were such as to make the companies “packers” for 
purposes of the Act. Safeway Stores, Inc. v. Freeman, supra at 
954-958. 


The Court of Appeals also dismissed summarily the plaintiffs’ 
contention that they were not engaged “in commerce” by noting 
that the vertical integration of the meat market structure would 
not suffice to insulate their activities from the jurisdiction of the 
Secretary of Agriculture. Jd. at 955. As the Court of Appeals 
concluded, 


Congress did not direct its legislation only to those par- 
ticular concerns whose activities gave rise to the legislation, 
but to all who would engage in the activities spelled out in 
the act. (Id. at 956.) 


Most recently, the Court of Appeals of the Seventh Circuit in 
Swift & Company v. United States, 393 F.2d 247, 253 (7th Cir. 
1968), reiterated the view that the Act is to have a broad reach 
in the interests of the American economy: 
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The Act is remedial legislation and is to be construed lib- 
erally in accord with its purposes to prevent economic harm 
to producers and consumers at the expense of middlemen. 
Stafford v. Wallace, 258 U.S. 495, 521, 42 S.Ct. 397, 66 L.Ed. 
735 (1922) ; Safeway Stores, Inc. v. Freeman, 125 U.S. App. 
D.C. 175, 369 F.2d 952, 956 (1966). 


The principles espoused in these cases and the consistently 
liberal construction placed upon the Act by the courts lead to 
the conclusion that the plaintiffs in the instant case are “packers” 
whose activities are “in commerce” for purposes of filing the 
“Annual Report of Packers” as required under the Act. 


All the plaintiffs concede that they purchase meat and meat 
product supplies from out-of-state suppliers and that, to a more 
limited degree, have made sales out of state. Furthermore, much 
of the meat purchased by plaintiffs from California sources has 
in turn come from out-of-state sources, thus affecting commerce 
and rendering it subject to the Congressional power to regulate 
interstate commerce. United States v. Darby, 312 U.S. 110, 118 
(1941) ; United States v. Wrightwood Dairy Co., 315 U.S. 110, 
124 (1942); Maryland v. Wirtz, 392 U.S. 183, 188, 191 (1968). 


Plaintiffs’ final argument is the intimation that Congress may 
be without power to regulate the activities in question here, 
placing reliance on Schechter Corp. v. United States, 295 U.S. 495 
(1935). The Schechter case, however, is both factually and philo- 
sophically inapposite. In Schechter, the Supreme Court struck 
down the N.I.R.A. codes of fair competition as an unconstitu- 
tional delegation of the legislative function from the Congress 
to the President. The Court regarded the codes as giving the 
President unfettered discretion to make whatever laws he might 
deem necessary or advisable. The Court also found that Congress 
was without power to regulate Schechter’s sales since they were 
not in the “stream” of interstate commerce. 


It is clear that the Schechter view of Congressional power over 
interstate commerce has undergone drastic revision in favor of 
considerably more extensive coverage since Schechter was handed 
down in 1935. Labor Board v. Jones & Laughlin, 301 U.S. 1, 31, 
34, 37 (1937) ; United States v. Darby, supra at 117-118; United 
States v. Wrightwood Dairy Co., supra at 121, 125; Wickard v. 
Filburn, 317 U.S. 111, 127-128 (1942) ; United States v. Sullivan, 
332 U.S. 689, 693, 695-696 (1948); Maryland v. Wirtz, supra. 
The latest Supreme Court pronouncement of the test for the 
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exercise of Congressional power under the Commerce Clause was 
set out in Atlanta Motel v. United States, 379 U.S. 241, 255 
(1964) : 


[T]he determinative test of the exercise of power by Con- 
gress under the Commerce Clause is simply whether the 
activity sought to be regulated is ‘commerce which concerns 
more states than one’ and has a real and substantial relation 
to the national interest. 


Thus the Supreme Court has moved from a view of interstate 
commerce which was strictly geographical, through a view that 
required the activities in question to have a “direct and imme- 
diate effect” on commerce and thereby “burden” it, to the present 
view which requires that the activities in question merely 
“affect” commerce. In United States v. Sullivan, supra, for ex- 
ample, the Supreme Court found that Congress had power over 
the labelling of pills even after an intrastate sale and a lapse 
of six months occurred. The result, predicated in part on the 
special need for regulation where human health is concerned, 
is also pertinent here, for the Packers and Stockyards Act is also 
aimed, in part, at regulation of industries whose effect on human 
health is obvious. So even if Schechter were good law today, there 
is nothing to indicate that its reasoning or outcome would be 
dispositive in the case before us; rather, the unanimous thrust 
of Supreme Court opinions since Schechter has succeeded in 
limiting and modifying the views of Congressional power set 
forth in that opinion. 


Therefore, defendant’s motion for summary judgment is 
granted and plaintiffs’ cross-motions for summary judgment are 
denied, AND IT IS SO ORDERED. 


The foregoing will constitute the findings of fact and conclu- 
sions of law pursuant to F.R.C.P. Rule 52 (a). 
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TIVE, INC. PACA Docket No. 2-1198. Decided January 6, 
1970. 


F.o.b. transaction—Delay in transit—Rejection without 
reasonable cause—Resale—Damages—Liability 


In an f.o.b. transaction where there was no breach of contract by complainant 
and where respondent accepted the peaches by its failure to give com- 
plainant a timely notice of rejection, and where respondent’s rejection 
of said produce was without reasonable cause, respondent is liable to 
complainant for the difference between the contract price and the amount 
of net proceeds from the resale thereof. 


Counterclaim—Dismissal 


Where respondent is not entitled to reimbursement for the cost of ice, the 
counterclaim is dismissed. 


Complainant pro se. 
Steven R. Bloch, White, Lipp, Simon and Powers, Omaha, Nebraska, 
for respondent. 
Arnold J. Grundeman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed January 14, 1969, com- 
plainant seeks an award of reparation in the sum of $2,287.09 
in connection with a transaction in interstate commerce involving 
a carload of peaches. 


A copy of the complaint was served upon respondent on Feb- 
ruary 13, 1969, together with a copy of the Department’s report 
of investigation. A copy of the report of investigation was also 
served upon complainant. Respondent filed an answer to the 
formal complaint, denying liability to complainant, asserting a 
counterclaim, and requesting an oral hearing. 


The oral hearing was held in Omaha, Nebraska, on July 28, 
1969. Respondent was represented by counsel at the hearing. 
Complainant was not represented at the hearing. Two witnesses 
appeared for respondent. Complainant submitted testimony by 
deposition. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mountain Lion Fruit, Inc., is a corporation 
whose address is Post Office Box 400, Palisade, Colorado. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, United A. G. Stores Cooperative, Inc., is a 
corporation whose address is Post Office Box 1245, Omaha, Neb- 
raska. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about September 6, 1968, in the course of interstate 
commerce, respondent purchased from complainant, through 
Stoops & Wilson Brokerage Co., approximately four hundred 
fifty 34. bushel crates, U.S. No. 1 grade, Colorado Elberta peaches 
at $3.50 per crate f.o.b. Palisade, Colorado, and approximately 
eight hundred lug boxes of Colorado Elberta peaches, U.S. No. 
1 grade, at $2.00 per box f.o.b. Palisade, Colorado. 


4. On or about September 7, 1968, complainant shipped the 
peaches to respondent in car ART 26032, consisting of five 
hundred crates and eight hundred boxes, with routing specified 
by respondent as “U. P. Ry. So. Omaha Term.” 
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5. The total f.o.b. invoice price was $3,350.00. 


6. A Federal inspection was made at the loading point, Pali- 
sade, Colorado. The inspection began at 8 o’clock p.m., D.S.T., 
September 6, 1968, and was completed at 10:30 p.m., D.S.T., 
September 7, 1968. The results of the inspection were, in rele- 
vant part, as follows: 


“Grade: U.S. No. 1 


“Quality and Condition: Mostly hard, many firm, some firm 
ripe. Generally well formed, clean, ground color light green 
to yellow, mostly light green; from tinge to 55% mostly 
15% to 30% Blush red color. Defects average within tol- 
erances. No decay.” 


7. Normal delivery time would have placed car ART 26032 in 
Omaha, Nebraska, on the morning of Monday, September 9, 
1968. 


8. Car ART 260382 arrived in Omaha, Nebraska, for unloading 
by the respondent in the afternoon of Thursday, September 12, 
1968. 


9. At 1:35 p.m., September 12, 1968, respondent requested 
Western Weighing and Inspection Bureau to inspect the car and 
contents of ART 26032. The inspection was performed at 3 p.m. 
September 12, 1968. The inspection shows the commodity tem- 
peratures at the doorway to be 44° at the top and 39° at the 
bottom. The report also shows the following: 


“Load —Thru load-intact—lug boxes stowed in B end 
on bottoms lengthwise 7 wide 12 high alternate 
layers double cross-stripped and nailed—balance 
load wire bound crates on bottoms crosswise 5 
wide non-stripped — wood type gate between 
crates and boxes—load leaning from B end 10” 
and wood gates broken—some broken boxes and 
crates visible in load.” 


“Commodity—Elbertas—Mountain Lion Brand lug boxes 
marked US#1—brushed—72 size noted—full 
tissue wrap pack—good sizing—good quality 
and color.” 


“Condition —Hard to firm—some firm ripe—brown rot 
decay range from none to 12 average 8%. 
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“Commodity—Mountain Lion Brand—wire bound crates 
marked 34, bushel—US#1—2\ size—full naked 
pack—good sizing—good quality and color. 


“Condition —Hard to firm ripe with 2” ripe and soft— 
brown rot decay range from 2 to 10% average 
5% ” 


10. At or about 11 p.m., September 12, 1968, respondent un- 
loaded and inspected at least 37 containers of peaches. 


11. On the morning of September 13, 1968, respondent pro- 
tested the condition of the peaches to the broker and was ad- 
vised to obtain an inspection. 


12. On September 138, 1968, respondent requested Western 
Weighing and Inspection Bureau to perform another inspection 
to check decay. The results of that inspection were, in relevant 
part, as follows: 


“9-13-68 @ 10:10 AM—In answer to protest account decay 
—approximately 34, load remaining—wirebound crates con- 
tents now showing soft rot decay ranging from 2% to 56% 
average 23% —none to 16 average 6% ripe and soft—37 
wirebound crates set aside with sides, tops, or bottoms broken 
or ends creased—part contents spilled, cut, mashed or bruised 
—range from 10 to 34 average 18%.” 


18. Subsequent inspection by Western Weighing and Inspec- 
tion Bureau resulted, in relevant part, as follows: 


“9-16-68 @ 10:00 AM—Car now under load—consignee 
United A-G Stores had loaded all crates back into car and 
car on approach track to consignee’s enclosed warehouse 
track—Sam Kutler of United A-G advises he is rejecting 
car to shipper. 


“9-18-68 @ 10:10 AM — Car still on approach track to 
United A-G Warehouse enclosed track—removed CNW Seal 
24760E and applied WWIB Seal 960109—%/, load remaining 
—all stacks boxes B end sawtoothed—few broken boxes 
visible on bottom layer—no damage set aside—wood gate of 
4 only 4’ upright 2” x 4” and 2 only 8 ft. 1 x 4 and 1 only 8 
ft, 1 x 6 cross pieces between lug boxes and wirebound crates 
in doorway.” 
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14, Complainant requested a Federal inspection which was 
obtained at about 7 p.m., D.S.T., September 16, 1968. The re- 
sults of this inspection were, in relevant part, as follows: 


“Temperature of product: Doorway top 45°F; Doorway 
Bottom 44°F; Quarter Length Top 47°F. 


“Condition: 72 size lot: Mostly firm ripe some ripe. Ground 
color light green to wellow mostly yellow. Average 1% de- 
cay. From 4 to 8% average 6% soft. Each of remaining 
lots: Mostly ripe, some firm ripe. Ground color light yellow 
to yellow mostly yellow. 62 size lot: Most samples 2 to 8% 
some none average 5% decay. From 22 to 30% average 25% 
soft. 52 size lot: From 4 to 6% average 5% decay. From 24 
to 40% average 30% soft. Other lot: Most samples from 4 to 
14% in many 22 to 70% average 23% decay. From 14 to 
48% average 33% soft. Each lot: Decay, is Rhizopus Rot 
mostly advanced some in early stages.” 


15. On September 16, 1968, respondent advised the broker by 
telephone that respondent was rejecting the car. The broker ad- 
vised complainant of the rejection by wire. 


16. On September 17, 1968, complainant notified respondent 
by wire: 


“ACCOUNT YOUR REFUSAL ACCEPT CAR PEACHES 
SHIPPED SEPTEMBER 7TH FOB SALE WITH OB- 
VIOUS CARRIER DELAY WE SELLING CAR TO BEST 
ADVANTAGE FOR YOUR ACCOUNT...” 


17. The peaches were sold by complainant to Louis Fruit 
Market of Omaha, “as is,” for $1,500.00, less freight charges of 
$437.09, or net proceeds of $1,062.91. 


18. The formal complaint was filed January 14, 1969, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to give notice of rejection within 24 hours 
after receipt of notice of arrival constituted acceptance of the 
peaches by respondent. 7 CFR 46.2(dd). Having accepted the 
peaches, respondent is liable to the complainant for the agreed 
purchase price, subject to the respondent’s right to reduce such 
liability by proving damages resulting from any breach of con- 
tract by the complainant. O’Donnell Fruit Co. of Pitts v. Mer- 
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curio, 18 A.D. 1173 (1959). Respondent had the burden of prov- 
ing by a preponderance of the evidence both the breach and the 
damages sustained. John Moon Produce Co. v. Wolverine Fruit, 
27 A.D. 938 at 948 (1968); California Fruit Exchange v. Con- 
dakes, 25 A.D. 979 (1966). 


Since this was an f.o.b. transaction, the peaches were to be 
placed free on board the transportation facility in suitable ship- 
ping condition, the buyer assuming all risk of damages and de- 
lay in transit not caused by the seller. 7 CFR 46.43(i). “Suitable 
shipping condition,” as used above, means that the commodity 
at the time of billing is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract 
destination.” 7 CFR 46.43(j). Respondent contends that com- 
plainant breached its obligation to supply produce in suitable 
shipping condition in that the peaches were abnormally deterio- 
rated on arrival at the place of business of respondent. 


It is true that the peaches on arrival were abnormally deterio- 
rated, but there was a three-day delay in arrival and the ship- 
ment showed evidence of having been damaged in transit. Since 
the transportation service and conditions cannot be said to have 
been normal, the warranty of suitable shipping condition does 
not apply. 


Both for the reason that it had accepted the shipment, and for 
the further reason that it had no right to reject because there 
was no breach of the contract by complainant, respondent’s re- 
jection was without reasonable cause and in violation of section 
2 of the act. 


Under Section 2-706 of the Uniform Commercial Code, where 
the buyer wrongfully rejects the goods, the seller may resell 
them. If the resale is made in good faith and with reasonable 
care and judgment, the seller may recover the difference between 
the resale price and the contract price, together with incidental 
damages. In this case there is no contention that the resale was 
not made in good faith or that the amount received on resale did 
not represent the reasonable value of the goods. There is also no 
claim for incidental damages on the part of the complainant. The 
contract price was $3,350.00 and the net proceeds realized on 
the resale was $1,062.91. The difference between these two 
amounts is $2,287.09, which represents complainant’s damage as 
a result of respondent’s violation of section 2 of the act. Repara- 
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tion in the amount of $2,287.09 should be awarded to complain- 
ant against respondent. 


Respondent’s counterclaim is for $42.07 expended for ice while 
the shipment was in Omaha. Respondent is not entitled to reim- 
bursement for this charge. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,287.09, with interest there- 
on at the rate of 6 percent per annum from October 1, 1968, 
until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,936) 


THE GARIN COMPANY v. WUHL-SHAFMAN-LIEBERMAN CORP. 
PACA Docket No. 2-1244. Decided January 6, 1970. 


New agreement—Damages 


Where the new agreement was with respect to the sorting and consignment 
of the top layer of cantaloupes and not of the entire shipment, respondent 
is liable to complainant for the unpaid balance of the total amount due 
complainant. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,462.16 in 
connection with a shipment of cantaloupes in interstate com- 


merce. 
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A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. Since the amount in- 
volved does not exceed $1,500, the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given opportunity to file further 
evidence, but neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
address is P. O. Box Drawer 1731, Salinas, California. 


2. Respondent, Wuhl-Shafman-Lieberman Corp., is a corpora- 
tion whose address is 11-18 Newark Farmers Market, Newark, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about July 9, 1968, in the course of interstate com- 
merce, complainant sold and shipped to respondent in New Jersey, 
one piggyback vanload of cantaloupes, consisting of 450 crates, 
at a price of $4.50 per crate, f.o.b. loading point in the State of 
California. 

4. The vanload of cantaloupes arrived at respondent’s place 
of business in Newark, New Jersey, on or before July 17, 1969. 
A Federal inspection was made of the cantaloupes in the top 
layer of the load, the relevant results of which were as follows: 


“Market Secaucus, New Jersey; Date July 17, 1968 Hour 
10:30 AM DST. 

“Condition of equipment: Mechanical refrigeration unit run- 
ning. 


“Products inspected: CANTALOUPS in crates labeled ‘Gar- 
intee Cantaloups, The Garin Company Salinas, California’ 
and stamped ‘86 melons’. Applicant states: 450 crates. 


“Condition of load: Through, lengthwise load, 1 & 6 rows, 
4 & 5 layers. From 2 to 4 inches of top ice in patches over 
load. Load shifted 2 inches at second layer to 4 inches at top 
layer from front to rear of load. 


“Condition of pack: Tight. 
“Temperature of product: Doorway: Top 38°F Bottom 40°F. 


“Size: Fairly uniform. 
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“Quality: Mature; clean; well formed; mostly full-slip, some 
half-slip and generally well netted. Good internal quality. 
Grade defects average 1% chiefly scars. 


“Condition: Practically all melons in top layer of crates, in 
top layer of load; are soft or flabby and many showing a 
glassy, watersoaked, translucent appearance. Remainder: 
Mostly ripe and firm, ground color yellow; some firm, ground 
color turning yellow. Damage by bruising averages 3% 
scattered throughout pack. No decay. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1. account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in top layer of load.” 


5. Shortly after the Federal inspection respondent contacted 
complainant through the broker who handled the transaction. At 
this time the complainant and respondent agreed to a modifica- 
tion of the original contract of sale whereby respondent was 
authorized to sort out any damaged crates in the top layer of 
the load and handle them on a consignment basis. 


6. At 3:45 p.m. on July 17, 1968, a Railroad Perishable In- 
spection Agency inspection was made of the produce in the van 
with the following results in relevant part: 


“Layers High 4; Rows wide 6; Stacks long; Equipment 
Transicold thermostat set 35, reads 35; Commodity Tem- 
peratures, Top 38, Bottom 40. 


Lengthwise non-stripped load. No frame on D/F bars at 
rear of load. 2nd to top layers out of alignment. 2 up to 6 
inches. Many off under layer end cleats—some visible with 
broken sides. 


Cantaloupes. Level full tight to 34, inch cover bulge packs. 
Well sized, formed and netted. Full slip. Turning yellow to 
mostly yellow color. Firm to mostly ripe and firm. No decay. 


Most top layer boxes with 1 to 12 interspersed melons per 
bax watery and translucent, few flabby and gummy, few 
boxes have 1 to 8 melons rubbed and cut where exposed 
under cover slats, characteristic of damage due to top ice. 
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Some top layer crates show no damage. 2nd and 8rd layer 
boxes in last two stacks show no damage. No evidence of 
any transit freezing. 


41 packages required recoopering attention, of which all 
were made good, contents intact and undamaged.” 


7. Respondent accounted for the entire shipment on a consign- 
ment basis and remitted the net proceeds of $670.34 to complain- 
ant. Respondent has made no further payments to complainant 
on this shipment. 


8. The formal complaint was filed on December 10, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The sale of the subject cantaloupes was negotiated by a broker, 
Howard Jakobson of Lo-Po Company. The broker stated in a 
letter made a part of the investigation report that he was called 
by Mr. Lieberman of respondent company and informed that 
the van “showed the top layer had considerable bruising with 
water soaked areas.” Lieberman is said to have stated also that 
the melons needed to be sorted. Mr. Jakobson indicates that he 
conveyed this information to Mr. Jim Donovan of the Garin 
Company. Mr. Donovan’s reply is said to have been “OK to sort 
out melons, do the best you can, but don’t kill me.” Mr. Jakobson 
relayed this message to respondent. 


Mr. Donovan of the Garin Company refers to this conversation 
(which he states took place at the time the cantaloupes arrived) 
and explains his statement as follows: “This is the point where 
I told Mr. Jakobson, that JF’, and I emphasized the word JF, we 
damaged a few melons in a few crates at the top of the load, it 
would be alright for the buyer to sort out the damaged crates 
and for him to do the best he could with them, ‘but not to kill 
me.’ The most we could have been talking about was the top 
layer of ninety (90) crates which would be roughly equivalent 
to thirty or thirty-five (30-35) packed crates.” This explanation 
conforms well with the evidence, recited above, by the broker. 
On the other hand, respondent, in its answer, states that it inter- 
preted Donovan’s statement as allowing the whole load to be 
handled on consignment. We think this interpretation was un- 
warranted, and conclude that at the time of the conversation 
relative to the sorting out of the melons the parties were con- 
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cerned only about the melons in the top layer crates and that 
complainant gave respondent authorization to sort out the dam- 
aged crates and did not give authorization to handle the whole 
load on consignment. 


Respondent claims that damage was found in other layers of 
the load. It appears, however, that such damage was found after 
the new agreement with respect to the melons in the top layer. 
We point out that the RPIA inspection did not show such dam- 
age. The decisive point, however, is that respondent, after com- 
plaining about the arrival condition and having made a new 
agreement with complainant to take care of the damage noted, is 
bound by the new agreement and is not entitled to make further 
complaint. 


The next question is that of damages. Under the new agree- 
ment, respondent was to sort out the crates in the top layer con- 
taining damaged melons and handle them on a consignment 
basis. Respondent did not do this. It sold the entire shipment at 
$4.00 per crate, delivered, or a net of $1.2452 per crate. Net 
proceeds for the 90 top layer crates, using this figure as a basis, 
would therefore amount to $112.07. This amount added to the 
$4.50 per crate, f.o.b., purchase price of the remaining 360 crates 
or $1,620, results in $1,732.07, as the total amount due complain- 
ant from respondent. Of this amount respondent has already 
paid $670.34. The balance remaining unpaid is $1,061.73. Re- 
spondent’s failure to pay complainant this amount is a violation 
of section 2 of the act for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,061.73, with interest there- 
on at the rate of 6 percent per annum from August 1, 1968, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,937) 


FRESHPICT Foops, INC. v. H. R. BUSHMAN & SON, INC. PACA 
Docket No. 2-1390. Decided January 6, 1970. 
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Contract term—Breach of warranty—Disputed transaction— 
Resale—Damages 


Where respondent accepted the two vans of lettuce involved herein, respon- 
dent is liable to complainant for the agreed f.o.b. contract prices thereof, 
less the monies already paid to complainant by respondent and less the 
amount of the damages sustained by respondent resulting from com- 
plainant’s breaches of warranty. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,499 in connection with a transaction in inter- 
state commerce involving two piggy-back vans of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and in the report of investigation. Complainant did 
submit further evidence, in the form of an opening statement, 
but respondent did not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent, H. R. Bushman & Son, Inc., is a corporation 
whose address is 54 Produce Row, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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8. On March 21, 1969, in the course of interstate commerce, 
complainant, in the person of its employee, Sue Howerton, sold 
to respondent, through its employee, Robert S. Heimann, 1,600 
cartons of Arizona lettuce, 2-dozen size, Big Mac brand, 85% 
U.S. No. 1 grade, at an agreed price of $2.90 per carton, f.o.b. 
Yuma, Arizona, plus 25¢ per carton cooling charge, or a total 
contract price of $5,040. 


4. Pursuant to the contract set forth above, complainant, on 
March 21, 1969, billed out 1,600 cartons of Big Mac brand Ari- 
zona lettuce, 2-dozen size, contained in equal amounts in piggy- 
back vans PFT 110484 and PFT 110590 aboard flatcar No. TTX 
251040, from Yuma, Arizona, to respondent at St. Louis, Mis- 
souri. The shipment was confirmed to respondent by telegram 
sent from complainant’s El Centro, California, branch at 8:36 
p.m. on March 21, as follows: 


“SHIPPED PFC (SIC) 110484 & 110590 BOTH 800 CTNS 
LETTUCE 2 DZ BIG MAC AT $2.90 FOB NET YUMA 
PLUS VACCOOL AT .25 ROUTED SP SS&SW ST. LOUIS. 
THIS FINE CAR LETTUCE. PRICE LOOKS PRETTY 
GOOD TOO.” 


5. Flatear TTX 251040 arrived at contract destination, St. 
Louis, Missouri, on March 26, 1969. Respondent’s consignee, 
United Fruit & Produce Co., of St. Louis, secured Federal in- 
spection at St. Louis of the lettuce in van PFT 110484 at 11 a.m. 
on March 26, and of the lettuce in van PFT 110590 at 11:50 
a.m. on March 26. The results of the inspections, in relevant 
part, are as follows: 


Van PFT 110484: 


“Products inspected: Iceberg type LETTUCE .. . Appli- 
cant states 800 cartons. 


“Condition of load: Through lengthwise load, 5 rows, 8 
layers. 
sk kK * 


“Temperature of product: Rear doorway—top 40°F., 
bottom 40°F. 


ce * * 


“Quality: ... From 4 to 7 heads per carton, average 23% 
grade defects, poorly trimmed, broken midribs and me- 
chanical damage. 
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“Condition: . . . Head leaves: Average 3% serious dam- 
age by yellow brown discoloration affecting midribs and 
veins. No decay. Wrapper leaves: No decay. 


“Grade: Fails to grade U.S. No. 1, 92% hard or firm ac- 
count grade defects. 


“Remarks: Inspection and certificate restricted to pro- 
duct in 6 accessible stacks .. .” 


Van PFT 110590: 


“Products inspected: Iceberg type LETTUCE . . . Mani- 
fested as 800 cartons. 


“Condition of load: Through lengthwise load, 5 rows, 8 
layers. 


tk & & 


“Temperature of product: Doorway—top 38°F., bottom 
38°F. 


se * * 


“Quality: ... Grade defects range from 2 to 3 heads per 
carton, average 10% broken midribs and poorly trimmed. 


“Condition: . .. Wrapper leaves: No decay. Head leaves: 
In most samples 1 to 6 heads per carton, in some none, 
average 12% damage by discolored midribs and veins. No 
decay. 


“Grade: Fails to grade U.S. No. 1, 98% hard or firm ac- 
count grade defects. 


“Remarks: Inspection and certificate restricted to product 
in 3 upper layers of 6 stacks at rear of load.” 


6. Respondent’s Robert Heimann telephoned complainant on 
the afternoon or evening of March 26, and apparently talking 
with complainant’s Sales Manager, Ben Ryburn, stated that the 
two vans had been delivered to United Fruit & Produce Co., and 
that the latter had had the two lots of lettuce federally inspected 
that morning. Heimann further informed Ryburn that the lettuce 
in his opinion, failed to meet contract requirements, whereupon 
Ryburn took exception, claiming that quite the opposite was true. 
The conversation ended on an inconclusive note. 
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7. At 8:15 a.m. the following morning, March 27, the lettuce 
then remaining in van PFT 110484, 360 cartons, was again fed- 
erally reinspected in St. Louis, for condition only. The results of 
that inspection, in relevant part, are as follows: 


“Temperature of product: Approx. 14 length—top 39°F., 
bottom 39°F. 


“Condition: . . . Wrapper leaves: No decay. Head leaves: 
From 7 to 19 heads per carton average 36% serious damage 
by discolored midribs and veins. Average 1% decay. 


“Remarks: At applicant’s request inspection and certificate 
restricted to condition only .. .” 


8. At 2:15 p.m. on March 27, the 800 cartons of lettuce in van 
PFT 110590 in St. Louis were also federally reinspected, but the 
inspection here was also restricted to condition only. The results 
of that inspection, in relevant part, are as follows: 


“Temperature of product: Rear doorway — top 40°F., 
bottom 40°F. 


“Condition: . . . Wrapper leaves: No decay. Head leaves: 
From 2 to 18 heads per carton average 27% serious damage 
by discolored midribs and veins. No decay. 


“Remarks: Inspection and certificate restricted to product 
in 3 upper layers of 6 stacks at rear of load and at applicant’s 
request to condition only .. .” 


9. Under date of March 27, 1969, complainant invoiced respon- 
dent for the 1,600 cartons of lettuce involved herein, at $2.90 per 
carton, f.o.b. shipping point, plus 25¢ per carton cooling charge, 
or a total of $5,050. Respondent, on April 3, 1969, then issued its 
invoices to United Fruit & Produce Co., showing a sale by respon- 
dent to United of the two vans containing the 1,600 cartons of 
lettuce involved herein, at a price of $3 per carton, f.o.b., plus 
25¢ per carton cooling charge, or a total of $5,200. 


10. The lettuce in van PFT 110484 was resold by United Fruit 
& Produce Co. and an account sales, dated April 30, 1969, was 
rendered to respondent in connection therewith. From the gross 
amount of $2,609.25 realized on the resale and reported by United, 
respondent remitted to complainant the net proceeds received by 
it, less $80 claimed as brokerage, for a net balance of $1,851.45 
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which it paid to complainant as an undisputed amount due in con- 
nection with this van of lettuce. 


11. The lettuce in van PFT 110590 was also resold by United, 
and an account sales, also dated April 30, 1969, was rendered to 
respondent in connection therewith. From the gross amount of 
$2,039.30 realized on the resale and reported by United, respon- 
dent remitted to complainant the net proceeds received by it, less 
$80 claimed as brokerage, for a net balance of $1,261.05 which it 
paid to complainant as an undisputed amount due in connection 
with this van of lettuce. 


12. Respondent has paid complainant a total of $3,112.50 in 
connection with this transaction. 


13. The formal complaint was filed on July 25, 1969, which was 
within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The initial issue presented for our determination in this case 
has to do with a term of the contract negotiated by the parties 
on March 21, 1969, with respect to the two vans of lettuce in- 


volved herein. Complainant, in this connection, alleges in its 
verified complaint that the two vans of lettuce were sold to re- 
spondent, while respondent avers in its sworn answer that it 
acted only as broker in arranging a sale of the subject lettuce to 
a third party, United Fruit & Produce Co., of St. Louis, Missouri. 


Complainant’s evidence in support of its allegation includes the 
affidavit of complainant’s employee, Mrs. Sue Howerton, who 
represented complainant in negotiating the contract with re- 
spondent. In her affidavit, Mrs. Howerton states in relevant part 
that “The sale was made to H. R. Bushman & Son, Inc., St. 
Louis, Missouri, on the basis of $2.90 FOB net, Yuma, Arizona, 
plus vacuum cooling. No other consignee was stipulated.” Mrs. 
Howerton’s statement is denied by respondent’s Robert Heimann, 
however, who acted on respondent’s behalf in negotiating this 
transaction with Mrs. Howerton. Heimann, who signed the veri- 
fied answer, alleges therein that this was a sale to United Fruit 
& Produce Co. of St. Louis, with respondent acting as broker, 
and that this was known to Mrs. Howerton at all times during 
the negotiations. 


Further evidence offered by complainant to establish that the 
disputed transaction was a sale were documents showing that the 
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two vans were billed out of Yuma, Arizona, to respondent at St. 
Louis, Missouri; that respondent was thereafter invoiced for the 
lettuce by complainant; that respondent invoiced United Fruit 
& Produce Co. for the two vans of produce, with the invoice on 
each van containing the notation: “Sold to: United Fruit and 
Produce ;” and that United rendered an account sales to respon- 
dent, together with the net proceeds realized on the disposition 
of the lettuce contained in the two vans. Respondent acknowl- 
edges these circumstances, but contends it had agreed to invoice 
and collect from United, and remit the proceeds to complainant 
as a convenience. Respondent’s contentions along this line, how- 
ever, are in effect denied by complainant. 


Respondent, in partial support of its position that the disputed 
transaction was a sale by complainant to United, with respon- 
dent acting only as broker, offers in evidence two memoranda of 
sale, each of which is dated March 21, 1969, and each of which 
shows the sale of the vans, respectively, by complainant to United. 
Heimann, in the verified answer signed by him, states that “one 
copy went to complainant, one copy to United Produce Company, 
and one copy was kept in our file.” Respondent states that com- 
plainant has admitted at one point, through its Sales Manager, 
Ben Ryburn, that the confirmations were received by respondent 
and that no exception was taken as to the contents thereof. Com- 
plainant denies receiving a copy of the memorandum and offers 
in evidence the affidavit of an employee, Rose Sanders, who testi- 
fies that such papers would have been directed to her after re- 
ceipt by complainant, but that such were never received. 


In reviewing these memoranda, we note that they are unsigned, 
and we are given no clue concerning the identity of the person 
who prepared them. Furthermore, while Heimann testified that 
a copy of each of the memoranda “went” to complainant and 
United, there is no showing that Heimann either mailed the 
documents or observed this being done. Under somewhat similar 
circumstances the court in Matsko v. Dally, 301 P.2d 1074 
(1956), observed that where a business has a mailroom with a 
high volume of correspondence, the person attending the mail- 
room could not reasonably be expected to remember handling a 
particular piece of mail, but that such person might testify as 
to the normal mailing procedure utilized in the business and to 
the fact that the disputed item would have been mailed in the 
usual course of such procedure. We have no such evidence here, 
however, nor do we have any evidence to establish that the 
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memoranda purportedly mailed to United were received by it, 
or if so, on what date. 


Under all the circumstances of this case, we conclude that re- 
spondent has failed to establish that the memoranda offered in 
evidence by it were received by complainant. We further con- 
clude that the weight of the evidence supports a finding that the 
disputed transaction of March 21, 1969, was a sale of the two 
vans of lettuce to respondent, as alleged by complainant, and 
that the vans were not to be handled by respondent as broker 
and for complainant’s account, as averred by respondent. 


Respondent accepted the two vans of lettuce involved herein, 
and therefore is liable to complainant for the agreed f.o.b. con- 
tract prices, respectively, less the monies already paid to com- 
plainant by respondent as an undisputed amount, and less dam- 
ages suffered by respondent as the result of any breach of war- 
ranty by complainant. Respondent, in this connection, alleges 
that complainant did expressly warrant that both lots of lettuce 
would grade U.S. No. 1 at shipping point. As support for its 
allegation, we have Heimann’s sworn statement (contained in 
the verified answer) to this effect, together with a notation in 
the memoranda of sale which agree with this allegation. How- 
ever, complainant’s Mrs. Sue Howerton, in her affidavit to which 
we have previously referred, offers contra testimony, to the effect 
that the sale was for lettuce, 85% U.S. No. 1 grade at shipping 
point. 


The burden of proving the alleged warranty of U.S. No. 1 
grade at shipping point, by a preponderance of the evidence, 
rests upon respondent. However, and in line with our earlier dis- 
cussion concerning the memoranda, we can give no evidentiary 
weight to their contents. As to the conflicting statements given 
under oath, respectively, by Mrs. Howerton and Heimann, we 
fail to see any reason for according one statement more weight 
than the other in regard to this issue. Accordingly, we are of the 
opinion that the lettuce was only warranted to meet the lesser 
grade of 85% U.S. No. 1 at shipping point, as alleged by com- 
plainant. 


We next turn our attention to the question of whether the let- 
tuce shipped by complainant fulfilled this requirement. Under 
the provisions of the United States Standards for lettuce, 7 C.F.R. 
51.2511, lettuce warranted as 85% U.S. No. 1 at shipping point 
may contain, as a tolerance, an average of not more than 15% 
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for condition and quality defects combined. While it appears 
that no shipping point inspection was made of the lettuce in 
either of the two vans prior to billing at Yuma, Arizona, the 
Federal inspection made at destination of the lettuce in van PFT 
110484 on March 26 shows quality defects alone, and without re- 
gard to the condition defects present, averaging 23%. Since 
quality factors determinative of grade are permanent and do not 
change in transit, C. H. Reisner v. Boler Fruit & Vegetable Com- 
pany, 24 A.D. 350, it is clear that the defects in this lot of lettuce 
at shipping point exceeded the tolerance allowed by the stan- 
dards and that the lettuce in van PFT 110484 was not 85% U.S. 
No. 1 grade at time of loading, in breach of warranty. 


The general measure of damages for breach of warranty, 
where the receiver has accepted the goods, is the difference at 
the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. Uniform Commercial Code, Sec. 2-714. As to the 
value of goods accepted, we will accept, as evidence of such value, 
the proceeds obtained on a resale of the goods, provided such 
resale has been made in a prompt and proper manner. Since the 
resale of the lettuce in van PFT 110484 seems to meet this test, 
we accept the gross proceeds of $2,609.25 as reflecting the market 
value of this lot of produce. As to the value of lettuce meeting 
contract requirements, and in the absence of other evidence, we 
will accept the f.o.b. contract price, plus freight to destination, 
or $3,156.30, as indicative of this value. Thus the difference in 
value between lettuce meeting contract requirements, $3,156.30, 
and the value of lettuce actually delivered, $2,609.25, is $547.05, 
which represents respondent’s damages stemming from complain- 
ant’s breach with respect to the lettuce in van PFT 110484. 


The f.o.b. contract price of the lettuce in van PFT 110484 is 
$2,520, of which respondent has paid $1,851.45 to complainant 
as an undisputed amount. This leaves $668.55, from which should 
be deducted respondent’s damages on this vanload of $547.05, 
for a net due complainant on this lot of $121.50. 


Having disposed of the issues relating to the lettuce in van 
PFT 110484, we next consider those relating to the produce in 
van PFT 110590. Unlike the lettuce contained in van PFT 110484, 
it is not possible to review the results of the Federal inspection 
made of this lot on March 26 in St. Louis and conclude, un- 
equivocally, that it was of a lesser grade than 85% U.S. No. 1 at 
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shipping point, in breach of the express warranty to that effect. 
Accordingly, we elect to make no decision as to this issue, but 
turn our attention to the question of whether the warranty of 
suitable shipping condition, applicable to f.o.b. sales, is effective 
as to this lot of produce, and if so, whether such warranty was 
breached by complainant with respect to the good delivery stan- 
dards which apply to lettuce under this warranty. In this con- 
nection the good delivery standards, 7 CFR 46.44, provide in 
relevant part as follows: 


“Unless otherwise agreed to between the contracting parties, 
‘Good Delivery’ in connection with f.o.b. contracts of pur- 
chase and sale means that the commodity meets the require- 
ments of the contract at time of loading or sale and, if the 
shipment is handled under normal transportation service 
and conditions, will meet the following additional require- 
ments on delivery at the contract destination: 


(a) Lettuce: (1) * * * 


(2) ... Sales made on a percentage of a U. S. 
grade, without specifying the percentage of condition de- 
fects separately from the permanent defects, . . . may not 
contain more than a total of 15 percent condition defects at 
destination .. .” 


No question has been raised as to the normality of the trans- 
portation service and conditions under which any of the lettuce 
was handled enroute to contract destination. Accordingly, and 
since we have already concluded that this was an f.o.b. sale, we 
also conclude that the warranty of suitable shipping condition is 
likewise applicable to the lettuce which was the subject of that 
sale. 


As to whether the lettuce in van PFT 110590 (which, as we 
have already noted, is the only produce to which the discussion 
of the breach of suitable shipping condition will apply) met the 
requirements for good delivery in St. Louis, we have for con- 
sideration the results of the Federal inspections made of this 
vanload on March 26 and 27. Combining these results gives, in 
our opinion, a more accurate picture of the condition of the let- 
tuce at or about the time of arrival, rather than considering each 
certificate separately. In so doing, we find the condition defects 
in van PFT 110590 to average approximately 20%. This exceeds 
the tolerance allowed by the good delivery standards, and con- 
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stitutes a breach of the warranty of suitable shipping condition 
by complainant. 


In computing the damages accruing to respondent as the result 
of complainant’s breach in connection with the lettuce in van 
PFT 110590, we apply the same rule as in the breach occurring 
with respect to the lettuce in van PFT 110484. And again, in 
applying that rule, and in the absence of other evidence, we will 
take the f.o.b. contract price, plus freight to destination, or 
$3,156.30, as reflecting the value of goods meeting contract re- 
quirements, and the gross proceeds obtained on resale of this lot 
of lettuce, or $2,039.30, as evidence of its market value. The 
difference between these two values is $1,117, representing re- 
spondent’s damages flowing from complainant’s breach. 


The f.o.b. contract price of the lettuce in van PFT 110590 is 
$2,520, of which respondent has paid complainant $1,261.05 as 
an undisputed amount. Subtracting this sum, plus respondent’s 
damages of $1,117, from the f.o.b. contract price of $2,520, leaves 
a balance due complainant of $141.95 in connection with the 
lettuce in van PFT 110590. Adding this sum, $141.95, to the 
amount of $121.50 due complainant on the lettuce in van PFT 
110484, we arrive at a total of $263.45 due complainant in con- 
nection with this transaction. Respondent’s failure to pay this 
sum to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $263.45, with interest thereon 
at the rate of 6 percent per annum from May 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,938) 


SAM KEPSHIRE v. RAY WESTRICK FARMS, INC. PACA Docket No. 
2-1160. Decided January 21, 1970. 


Petition for reconsideration dismissed—Rehearing denied 
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As the order of September 25, 1969, is supported by the evidence and the 
law applicable thereto, respondent’s petition for reconsideration is dis- 
missed and respondent’s petition for rehearing is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION AND 
DENIAL OF PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued September 25, 1969, awarding reparation 
to complainant against respondent. A copy of this order was 
served upon respondent and within the time allowed respondent 
filed a petition for reconsideration and rehearing. 


The case was decided after careful consideration of the evi- 
dence submitted by the parties. The record has been reviewed in 
the light of the points raised by respondent in its petition and, 
in our opinion, the order of September 25, 1969, is correct. Re- 
spondent has stated no reasons which would justify our granting 
a rehearing. Accordingly the petition for reconsideration is dis- 
missed without prior service upon complainant and the petition 


for rehearing is denied. The order of September 25, 1969, is here- 
by reinstated, except that the reparation awarded shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,939) 


EDWARD HOLLER, JR. v. MICKELIAN SALES Co., INC. PACA Docket 
No. 2-1404. Decided January 28, 1970. 


Contract—Memorandum of sale—Liability 


Where respondent accepted the squash involved herein, respondent is liable 
to complainant for the contract price thereof. 


Counterclaim—Jurisdiction—Dismissa]! 


Where the counterclaim is based upon certain alleged acts outside the juris- 
diction of the Secretary, the counterclaim is dismissed. 
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Complainant pro se. 
Charles Ray Barrett, Barrett, Wagner and Dietrich, Fresno, California, 
for respondent. 
James V. Wright, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$680 in connection with a transaction in interstate commerce 
involving 200 lugs of squash. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant, and 
requesting damages of $250,000 against complainant. Respondent 
also requested an oral hearing in the case. 


Respondent’s request for oral hearing was denied, on the ground 
that the matter alleged in the counterclaim was not within the 
jurisdiction of the Secretary under the provisions of the act. The 
parties were then informed that the evidence in the case would 
be submitted in accordance with the shortened procedure set 
forth in the rules of practice, 7 CFR 47.20. Under this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to sub- 
mit further evidence to supplement that contained in the pleadings 
and in the report of investigation. Complainant did submit fur- 
ther evidence, in the form of an opening statement, but respon- 
dent did not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edward Holler, Jr., is an individual whose ad- 
dress is P. O. Box 602, Nogales, Arizona. 


2. Respondent, Mickelian Sales Co., Inc., is a corporation 
whose address is Crocker-Citizens Bank Building, Room 242, 
Fresno, California. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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3. On February 22, 1969, in the course of interstate commerce, 
complainant sold to respondent 200 lugs of squash, at an agreed 
price of $3.40 per lug, or a total of $680, f.o.b. Nogales, Arizona. 


4. The contract between the parties was negotiated by a broker, 
W. K. Tawa, Nogales, Arizona, who issued a Broker’s Memo- 
randum of Purchase and Sale on February 22, 1969. Included on 
the memorandum, among other information, were the following 
notation: 


“Car or truck No.: Piggy Back — PFT #150548 


ke OX 


“Purchase Order #1425 


se & 


“Terms (How Payable) Air Mail Check.” 


5. On February 22, 1969, 200 lugs of squash meeting contract 
requirements were shipped in van PFT 150548 by complainant 
from Nogales, Arizona, to respondent at Fresno, California. The 
shipment was received and accepted by respondent at contract 
destination in Fresno, but no payment has been made by respon- 
dent to complainant in connection with this transaction. 





6. The formal complaint was filed on June 20, 1969, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 





Respondent, in its answer, denies the purchase of the squash 
involved herein, and denies that it entered into any contract of 
any kind with complainant with respect to this lot of produce. 
Since these allegations run counter to the terms of the contract 
of purchase and sale set forth in the formal complaint, com- 
plainant has the burden of establishing the alleged contract by a 
preponderance of the evidence. 


In addition to the sworn statement of complainant concerning 
the alleged sale of the squash to respondent on February 22, 1969, 
complainant has offered in evidence, as Exhibit No. 3 to the 
formal complaint, a copy of the memorandum of sale issued by 
the broker, which indicates that a sale was negotiated between 
the parties by the broker in accordance with the terms alleged 
by complainant. This interpretation of the memorandum is sup- 
ported by the broker, who stated in a memorandum to the De- 
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partment, dated May 12, 1969, and included in evidence as Ex- 
hibit No. 4 to the report of investigation, that “This transaction 
was handled by us for Mickelian Sales Co., Inc., Fresno, Calif. 
as the buyer for this merchandise that went out on PFT #150548 
on February 22, 1969.” 


Upon a review of the evidence before us, we are of the opinion 
that complainant has sustained his burden of proving that the 
squash was sold to respondent, as alleged in the formal complaint, 
and it is so concluded. 


The shipment of the squash by complainant, and its subsequent 
receipt by respondent, has not been made an issue in the case. 
Respondent, however, denies its acceptance of the squash. 


There is very little merit in respondent’s claim of non-accept- 
ance. We have found that the squash was shipped by complainant 
to respondent pursuant to a contract of purchase and sale, with 
its arrival at contract destination being undisputed. Respondent 
was then permitted 24 hours, after notice of arrival of the pro- 
duce and after the van had been placed for inspection, within 
which to notify complainant that the squash was being rejected. 
There is no evidence to show a rejection by respondent of the 
squash, either during the 24-hour period to which we have re- 
ferred or at any later time. Accordingly, we conclude that the 
produce was accepted by respondent. See section 46.2(cc) (2) 
and (dd) (3) of the Department’s regulations (7 CFR 46.2(cc) 
(2) and (dd) (8)). 


Respondent’s acceptance of the squash involved herein render- 
ed it liable for the agreed f.o.b. contract price of the produce, less 
any provable damages resulting to respondent from any breach 
of contract by complainant. Respondent has neither alleged nor 
offered any proof to show any breach of contract by complainant. 
Accordingly, we conclude that the contract price of $680 is due 
and owing complainant. 


Respondent, however, alleges in its answer that it has never 
received any invoice on this shipment from complainant. While 
respondent does not explain the significance of this allegation, it 
would appear that it is claiming that it was excused from making 
payment, pending receipt of an invoice. 


While certain evidence of record strongly suggests the prepa- 
ration and transmittal of an invoice by complainant to respon- 
dent, we think it is unnecessary to decide the issue, since re- 


86 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 86 


spondent’s obligation to make payment to complainant may be 
determined on other grounds. Specifically, we are referring to 
the fact that no definite time for payment was agreed upon by 
the parties, as established by the evidence. Accordingly, under 
the regulations, payment was due complainant from respondent 
within 10 days after the receipt and acceptance of the produce 
at contract destination, 7 CFR 46.2(aa) (5), without reference 
to the invoice. Respondent’s failure to pay complainant the agreed 
contract price is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


We have mentioned earlier, in the Preliminary Statement, that 
respondent filed a counterclaim in the case. The counterclaim was 
based upon certain alleged criminal acts committed by complain- 
ant, which the Presiding Officer found to be beyond the scope of 
the act and thus outside the jurisdiction of the Secretary. Upon 
a review of the counterclaim, we concur with the opinion of the 
Presiding Officer and conclude that the counterclaim should 
therefore be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $680, with interest thereon at 
the rate of 6 percent per annum from April 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,940) 


WILLIAM N. FEINSTEIN Co., INC. v. VIDEFREEZE CORPORATION. 
PACA Docket No. 2-1256. Decided January 28, 1970. 


Sequel proceeding—Steamship freight charges—Amount of applicable 
to fruits and vegetables—Set off—Dismissal 


Where complainant has been paid the full purchase price of the fruits and 
vegetables involved and the freight charges on the entire shipment have 


been taken care of, the complaint is dismissed. 


Counterclaim—Dismissal 
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Where the facts dispute the allegation in the counterclaim, the counterclaim 
is dismissed. 


Charles W. Lake, Bernstein, Weiss, Parter, Coplan & Weinstein, New York, 
New York, for complainant. 
John L. Maduro, St. Thomas, U. S. Virgin Islands, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant requests 
an award of reparation against respondent of $926, which amount 
is alleged to be due in connection with the sale to respondent of 
a shipment of mixed fruits and vegetables in December 1964. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each party. A copy of the formal complaint 
was also served upon respondent. In the answer filed by respon- 
dent liability to complainant is denied. Respondent filed a counter- 
claim alleging that complainant has failed to account for $1,100 
in connection with a claim filed with the carrier on the shipment 
and that complainant should deduct its claim from that amount. 


Since the amount claimed either in the complaint or the 
counterclaim did not exceed $1,500, the shortened method of pro- 
cedure was followed pursuant to section 47.20 of the rules of 
practice (7 CFR 47.20). Under this procedure, the verified plead- 
ings of the parties are automatically in evidence, as is the in- 
formation in the report of investigation. Complainant filed an 
opening statement. Respondent was given the opportunity to file 
additional evidence but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, William N. Feinstein Co., Inc., is a corporation 
whose address is 81 Warren Street, New York, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


2. Respondent, Videfreeze Corporation, is a corporation whose 
address is P. O. Box 2427, St. Thomas, Virgin Islands. At the 
time of the transaction involved herein, respondent was not 
licensed under the act but was operating subject to license. 
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8. On December 29, 1964, in the course of interstate and foreign 
commerce, complainant contracted to sell to respondent a quantity 
of eggs, fruits and vegetables for a total price of $3,891.75, f.a.s. 
New York. The total price of the fruits and vegetables was 
$2,204.25. The commodities were to be delivered by complainant 
to Sea Land Service, Inc., at New York, for shipment to St. 
Thomas, Virgin Islands, via San Juan, Puerto Rico. It was agreed 
between the parties that complainant would pay the ocean freight 
charges, include them in its invoice, and be reimbursed by re- 
spondent. 


4. On December 29, 1964, complainant delivered to Sea Land 
Service, Inc., at New York, Trailer No. 24-122 containing com- 
modities meeting contract requirements. The shipment moved by 
Sea Land Service, Inc. to Puerto Rico and thence by Berwind 
Lines, Inc., to St. Thomas, Virgin Islands, where it arrived on 
January 12, 1965. Respondent accepted the commodities and paid 
complainant the agreed purchase price of $2,204.25 for the fruits 
and vegetables. 


5. Respondent assigned to complainant its claim rights against 
Sea Land Service, Inc., and Berwind Lines, Inc., arising out of 
the shipment of Trailer No. 24-122. Complainant filed suit against 
these carriers for $4,380.75. Subsequently, complainant and these 
carriers settled such suit for $2,900.50, consisting of the unpaid 
freight charges of $1,600.50 and $1,300 in cash. After deducting 
legal expenses of $1,280.79, complainant realized the net sum of 
$19.21. 


6. The formal complaint was filed February 24, 1969, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


This proceeding is a sequel to the one in William N. Feinstein 
Co., Inc. v. Videfreeze Corporation, 27 A.D. 1138, decided Sep- 
tember 7, 1968. There complainant sought to recover the balance 
of the purchase price of the fruits and vegetables contained in 
Trailer No. 24-122 and the freight charges applicable thereto of 
$926. Complainant was awarded the purchase price of $2,204.25, 
less $740 previously paid by respondent, or $1,464.25. As to the 
freight charges, it was stated “Since complainant has not paid 
the freight charges, there is no basis for reimbursement at this 
time.” Respondent paid to complainant the amount of the award 
with interest in October 1968. 
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In the present proceeding, complainant alleged in the formal 
complaint that on October 2, 1968, it paid to Sea Land Service, 
Inc., the entire amount of the steamship freight of $1,216.50, of 
which $926 is applicable to the fruits and vegetables. Complain- 
ant requests reparation in the amount of $926. 


It appears from respondent’s answer and complainant’s open- 
ing statement that respondent assigned to complainant its claim 
rights against Sea Land Service, Inc. and Berwind Lines, Inc., 
and that complainant filed suit against these carriers for the in- 
voice price, plus freight charges, of the commodities sold to re- 
spondent, less the sum of $740 paid by respondent, or $4,380.75. 
Neither party placed in evidence a copy of such assignment or 
the complaint filed by complainant in court. Consequently, we do 
not know when these events took place or the basis of the court 
action. The earlier decision previously referred, a copy of which 
was attached to the formal complaint, indicates the basis of the 
court action was probably negligence on the part of the carriers 
by reason of delay in transit or improper refrigeration, or both. 
In any event, complainant states that such suit was amicably 
settled for $2,900.50 if “you include the off setting of the ocean 


carriers’ freights.” In this connection, complainant submitted in 
evidence a receipt from Sea Land Service, Inc., for freight charges 
of $1,216.50; a receipt from Berwind Lines, Inc., for $384; and 
two checks totaling $1,300. These items total $2,900.50. Com- 
plainant paid legal expenses in connection with the court action 
of $1,280.79, leaving complainant the net sum of $19.21. 


As we understand the facts, complainant did not actually pay 
the freight charges of $1,600. By the terms of the settlement 
agreement, such charges were considered as paid by way of set 
off. Since complainant has been paid the purchase price of the 
fruits and vegetables in full, and the freight charges on the en- 
tire shipment have been taken care of, the only item remaining 
unpaid is the cost of the eggs. This is a matter not before us. 
Under these circumstances, we think complainant has no standing 
to recover from respondent any portion of the freight charges 
applicable to the fruits and vegetables. Accordingly, the complaint 
should be dismissed. 


Respondent alleged in its counterclaim that as a result of the 
settlement between complainant and the carriers, complainant 
realized more than $19.21. The facts show otherwise. It is con- 
cluded that the counterclaim should be dismissed. 
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ORDER 


The complaint and counterclaim are hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,941) 


EARL A. REICHLE v. WILLIAM H. NICOLLS, JR., and/or HENRY 
Nowa, JR. PACA Docket No. 2-1834. Decided January 28, 
1970. 


Potatoes—Guaranteed payment of purchase price—Resale— 
Net proceeds—Failure to remit 


Where respondent Nicolls accepted the potatoes, had them resold for his 
account and failed to establish a breach of contract by complainant, and 
where respondent Noha guaranteed to pay complainant the purchase 
price of said produce and received but failed to remit to complainant the 
net proceeds from the resale thereof, both respondents Nicolls and Noha 
are jointly liable to complainant for the full contract price of the po- 
tatoes. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $955.50 in con- 
nection with the sale and shipment of potatoes in interstate com- 
merce. 


Copies of the formal complaint and the Department’s report of 
investigation were served upon respondents, and respondent 
William H. Nicolls, Jr. filed an answer, in effect denying liability. 
Respondent Henry Noha, Jr. did not file an answer. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
was given an opportunity to submit additional evidence in the 
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form of a sworn opening statement, but failed to do so. Respon- 
dent William H. Nicolls, Jr. filed a sworn answering statement, 
and complainant submitted an unsworn statement in reply. Re- 
spondent William H. Nicolls, Jr. submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Earl Alexander Reichle, doing 
business as Ear] A. Reichle, whose address is 247 Abby Road, 
Wapping, Connecticut. 


2. The first respondent is an individual, William H. Nicolls, 
Jr., whose address is Onley, Virginia. The second respondent is 
an individual, Henry William Noha, Jr., doing business as Henry 
Noha, Jr., whose address is Box 45, Rd 2, Goshen, New York. At 
the time of the transaction involved herein, both respondents 
were licensed under the Act. 


3. On or about January 20, 1969, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
William H. Nicolls, Jr. 780 50-pound bags of high gravity, U.S. 
No. 1, Connecticut Superior potatoes, at an agreed price of $2.45 
per cwt., for a total invoice price of $955.50, f.0.b. shipping point. 


4. On or about January 24, 1969, a trailer supplied by respon- 
dent Henry Noha, Jr. appeared at complainant’s storage house 
in East Windsor, Connecticut, for the purpose of transporting 
the potatoes to the purchaser. Complainant refused to load the 
potatoes until payment by William H. Nicolls, Jr. was assured. 


5. Henry Noha, Jr. guaranteed payment of the purchase price 
of the potatoes and instructed complainant to invoice him for 
the load. 


6. On January 24, 1969, complainant shipped from loading 
point in the State of Connecticut to respondent William H. 
Nicolls, Jr. at Onley, Virginia, 780 50-pound bags of Connecticut 
potatoes, in the manner agreed upon in a trailer supplied by 
Henry Noha, Jr., Goshen, New York. 


7. The load of potatoes was rejected by a chipping firm in 
Decatur, Georgia, to which William H. Nicolls, Jr. had sold the 
potatoes, and on January 27, 1969, William H. Nicolls, Jr. con- 
tacted C. H. Robinson Company at Forest Park, Georgia, and 
requested that the potatoes be sold for his account, or the ac- 
count of Henry Noha, Jr., Goshen, New York. 
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8. C. H. Robinson Company resold the potatoes to Heaton & 
Sons, Inc. at Forest Park, Georgia, for a gross amount of $581.25, 
deducted brokerage charges of $38.75, and remitted net proceeds 
of $542.50 to Henry Noha, Jr., Goshen, New York. 


9. Complainant has not been paid the purchase price for the 
potatoes, nor any part thereof. 


10. The formal complaint was filed on April 15, 1969, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent Henry Noha, Jr. failed to file an answer to the 
complaint, and is deemed to have admitted all the allegations of 
the complaint. 7 CFR 47.8(d). The issuance of an order without 
further procedure against this respondent is therefore appropri- 
ate. 


There appears to be no controversy between complainant and 
respondent William H. Nicolls, Jr. concerning the purchase and 
sale of the potatoes in question, and the evidence establishes that 
delivery was made under the contract. Respondent Nicolls con- 
tends, however, that complainant failed to deliver good chipping 
potatoes and failed to deliver U.S. No. 1 potatoes. Nicolls alleges 
that the potatoes had to be rerun and that they sold for 75¢ per 
bag, and further that they were worthless because they would 
not chip. 


However, respondent Nicolls has submitted no supporting evi- 
dence, such as an inspection certificate to show the condition of 
the potatoes upon arrival, or a statement by any of the ultimate 
purchasers or users of the potatoes, or any other documentary 
evidence which would establish the alleged breach of the contract 
by complainant. Moreover, complainant contends that there was 
no discussion or understanding between the parties regarding 
the “chipping quality” of the potatoes. 


On the basis of the evidence, we must conclude that respon- 
dent William H. Nicolls, Jr. has failed to establish by competent 
evidence that complainant breached the contract of purchase and 
sale. Since respondent Nicolls accepted the potatoes and had 
them resold for his account, and having failed to establish a 
breach of contract, he is liable to complainant for the full con- 
tract price of the potatoes. The failure of William H. Nicolls, Jr. 
to pay the purchase price of the potatoes in question was in vio- 
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lation of Section 2 of the Act. It is further concluded that the 
involvement of Henry Noha, Jr. in this transaction, his guarantee 
of payment of the purchase price to complainant, his receipt of 
the net proceeds from the resale of the potatoes, and his failure 
to pay complainant the contract price guaranteed by him, plus 
his admission of the facts alleged in the complaint by reason of 
his failure to file an answer to the formal complaint, render him 
liable to complainant for the amount claimed herein. Henry Noha, 
Jr.’s failure to pay the guaranteed price of the potatoes was in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation against respondents in the amount of $955.50, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondents, joint- 
ly and severally, shall pay to complainant, as reparation, $955.50, 
with interest thereon at the rate of 6 percent per annum from 
March 1, 1969, until paid. Of course, payment to complainant of 
the total amount of $955.50, with interest, will discharge com- 
plainant’s claim. 


Copies of this order shall be served upon the parties. 


(No. 12,942) 


Rocky FORD DISTRIBUTING Co. v. ANGEL PRODUCE Co. PACA 
Docket No. 2-1315. Decided January 28, 1970. 


Contract—Burden of proof—Liability— 
Claim for bags—Lack of jurisdiction 


Where respondent failed to sustain its burden of proof as to breach of con- 
tract by complainant, respondent is liable to complainant for the total 
contract price of the produce involved, less the money already paid to 
complainant by respondent thereon and less the amount in the claim for 
bags, a matter not within the Secretary’s jurisdiction under the act. 


Complainant and respondent pro se. 
W. Hendrix Wolf, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $5,260.35 against respondent in connection with 
transactions in interstate commerce involving ten truckloads of 
fruits and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer to the formal complaint, 
denying liability to complainant and requesting an oral hearing. 


An oral hearing was held at Oklahoma City, Oklahoma, on 
October 20, 1969. Complainant was represented at the hearing by 
its Secretary-Treasurer, Rey Carrera, who testified in complain- 
ant’s behalf. Respondent did not appear at the hearing, either in 
person or by representative, and no evidence was offered in her 
behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rocky Ford Distributing Co., is a corporation 
whose address is P. O. Box 416, Edinburg, Texas. 


2. Respondent is an individual, Connie A. Baker, doing business 
as Angel Produce Co., whose address is 308 South Klein Street, 
Oklahoma City, Oklahoma. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. During the period November 12, 1968, through January 28, 
1969, in the course of interstate commerce, complainant sold and 
shipped from Edinburg, Texas, to respondent at Oklahoma City, 
Oklahoma, ten trucklots of fruits and vegetables, at contract 
prices totaling $5,170.35, f.o.b. Edinburg, Texas. Upon arrival at 
contract destination, the ten trucklots of produce were received 
and accepted by respondent. 


4. Respondent has made payment of $633.75 to complainant 
in connection with these transactions. 


5. The formal complaint was filed on April 2, 1969, which was 
within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


Respondent in her answer admits, in substance, the purchase, 
receipt and acceptance of the produce involved herein. Accord- 
ingly, she owes complainant the total of the agreed purchase 
prices therefor, less damages sustained as the result of any 
breach of contract by complainant, and less credit for money 
paid and any other allowances due here. 


Respondent in her answer alleges that complainant breached 
the contracts involved herein, in that the produce in certain of 
the shipments was not of the kind, quality, grade and size agreed 
upon between the parties. Respondent, however, has not identified 
which of the ten shipments allegedly contained produce which 
failed to meet contract requirements as to kind, quality, grade 
and size. Respondent in her answer further alleges that she was 
entitled to price adjustments on at least some of the ten ship- 
ments involved herein, by virtue of promises made by a repre- 
sentative or representatives of complainant. Again, however, re- 
spondent has failed to state in her answer the amount of such 
adjustments, to which loads they were applicable, the basis upon 
which the adjustment was granted, and the identity of the per- 
son acting for complainant in the matter. 


As the party alleging a breach of contract by complainant, the 
burden of proving such allegation, by a preponderance of the 
evidence, rests upon respondent. Respondent has submitted no 
evidence in this proceeding whatsoever. Accordingly, the only 
evidence left for our consideration on respondent’s behalf is that 
contained in the report of investigation, and we find nothing 
there to lend either support or substance to respondent’s claim 
of breach by complainant. Accordingly, we conclude that respon- 
dent has failed to sustain her burden of proving a breach of con- 
tract by complainant. 


As mentioned previously in the Preliminary Statement, com- 
plainant is claiming $5,260.85 in connection with the transac- 
tions involved herein. However, at the oral hearing, complainant’s 
Secretary-Treasurer, Rey Carrera, testified that complainant had 
received $633.75 as payment on account from respondent, after 
the formal complaint was filed. Accordingly, respondent should 
be credited with such payment and complainant’s claim should 
be reduced by this amount, to $4,626.60. 
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Further, in reviewing complainant’s evidence, we note that a 
part of its claim,! totaling $90, is based upon the sale of a quanti- 
ty of bags to respondent. These items are not perishable agri- 
cultural commodities coming within the jurisdiction of the Sec- 
retary under the act, so that we are unable to award reparation 
as to them. Accordingly, complainant’s claim should be further 
reduced by $90, to $4,536.60. Respondent’s failure to pay this sum 
to complainant is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,536.60, with interest there- 
on at the rate of 6 percent per annum from January 1, 1969, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,9438) 


In re HARRY E. STARR. PACA Docket No. 2-1530. Decided Janu- 
ary 29, 1970. ' 


Failure to pay—Revocation of license—Consent 


Respondent’s failures to account and to pay or remit net proceeds for numer- 
ous shipments of perishable agricultural commodities purchased or re- 
ceived on consignment or joint account constitute violations of the act 
for which his license under the act is revoked. 


Dennis Becker for complainant. 
Cohen, Spector, Goodman & Epstein, Philadelphia, Pa., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on January 9, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 


1. Exhibit 10-A, introduced in evidence at the oral hearing, and corresponding to Exhibit 
10 of the formal complaint. 
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in the complaint that respondent, acting as a commission mer- 
chant or dealer, in numerous transactions in interstate commerce, 
failed and refused to account and make full payments to shippers 
and sellers totalling $46,040.07. 


A copy of the Complaint was served upon respondent and on 
January 21, 1970, respondent filed an answer in which he ad- 
mitted the allegations in Paragraphs 1 and 2 of the Complaint, 
but neither admitted nor denied the other allegations, waived 
oral hearing, waived the provisions of Section 10 of the Act with 
respect to 10 days’ notice before an order may take effect, waived 
the preparation of a Hearing Examiner’s report, the filing of 
exceptions thereto, and oral argument, and consented to the is- 
suance of an order revoking respondent’s license, effective Feb- 
ruary 2, 1970. Complainant has consented to and recommended 
the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Harry E. Starr, is an individual whose ad- 
dress is 3301 South Galloway Street, Philadelphia, Pennsylvania 
19148. 


2. Pursuant to the licensing provisions of the Act, License No. 
670715 was issued to respondent on October 10, 1966. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on or before October 10, 1970. 


8. During the period. July 24, 1969, through September 26, 
1969, for 33 shipments of perishable agricultural commodities in 
interstate commerce consigned to respondent by three shippers, 
respondent while acting as commission merchant for three ship- 
pers, after selling shipments, failed to account and make pay- 
ment to the shippers the net proceeds due them. The total amounts 
for which accounting and payments were not made was 
$41,909.81. 


4. During the period September 11, 1969 through September 
25, 1969, respondent received from one shipper five lots of vege- 
tables, perishable agricultural commodities, on a joint account 
basis, in interstate commerce, sold and received proceeds for such 
vegetables, but failed to account and make payment to the ship- 
per the net proceeds due it. The total amount for which account- 
ing and payments were not made was $2,270.26. 
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5. On or about August 6, 1969, respondent purchased 800 50- 
Ibs. sacks of potatoes, a perishable agricultural commodity, in 
interstate commerce, at an agreed purchase price of $1860.00. 
Respondent received and accepted said potatoes without com- 
plaint on August 8, 1969, but failed to pay the shipper the agreed 
purchase price which was due on or before August 18, 1969. The 
total amount for which payment was not made was $1,860.00. 


6. The total amount for which accountings and payments were 
not made is $46,040.07. 


CONCLUSIONS 


The acts of respondent, as set forth in Findings of Fact 3, 4, 
and 5, constitute wilful, repeated and flagrant violations of Sec- 
tion 2 of the act (7 U.S.C. 499b). The net proceeds due shippers 
(Finding of Fact 3) are considered trust funds and the exclusive 
property of the shippers. 


Respondent has consented to the issuance of an order revoking 
its license, effective February 2, 1970. Complainant has consented 
to and recommended the issuance of such an order. An order to 
that effect should be issued. 


ORDER 


Effective February 2, 1970, respondent’s license issued under 
the Act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 12,944) 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. MICKELIAN SALES Co., 
Inc. PACA Docket No. 2-1405. Decided January 30, 1970. 


Acceptance—Liability—Counterclaim dismissed for lack of jurisdiction 


Where respondent accepted produce without complaint and failed to establish 
damages, respondent is liable to complainant for the purchase price. 
Counterclaim based on alleged acts that are outside the jurisdiction of 
the Secretary is dismissed. 


Complainant pro se. 


Barrett, Wagner and Dietrich, Fresno, Cal., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $1,163 
in connection with a transaction in interestate commerce involv- 
ing 300 lugs of zucchini squash. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant, and 
requesting damages in excess of $250,000 against complainant. 
Respondent also requested an oral hearing. 


Respondent’s request for oral hearing was denied, on the 
ground that the matter alleged in the counterclaim was not 
within the jurisdiction of the Secretary under the provisions of 
the act. The parties were then informed that the evidence in the 
case would be submitted in accordance with the shortened pro- 
cedure set forth in the rules of practice, 7 CFR 47.20. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report 
of investigation. In addition, the parties were given the oppor- 
tunity to submit further evidence to supplement that contained 
in the pleadings and in the report of investigation, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mizokami Brothers of Arizona, Inc., is a cor- 
poration whose address is P. O. Box 2047, Nogales, Arizona. 


2. Respondent, Mickelian Sales Co., Inc., is a corporation 
whose address is Crocker-Citizens Bank Building, Room 242, 
Fresno, California. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On February 16, 1969, in the course of interstate commerce, 
complainant, acting through a broker, W. K. Tawa, of Nogales, 
Arizona, sold to respondent 28 lugs of zucchini squash, XX size, 
Sun Fed brand, at $3.65 per lug, and 272 lugs of zucchini squash, 
XXX size, Sun Fed brand, at $3.90 per lug, or an agreed total of 
$1,163, f.o.b. Nogales, Arizona. 
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4. On February 17, 1969, and pursuant to the contract set 
forth above, complainant shipped 172 lugs of zucchini squash, 
XXX size, and 29 lugs of zucchini squash, XX size, by truck 
from Nogales, Arizona, to respondent at Fresno, California. 
Upon arrival of this shipment at Fresno, it was received and 
accepted by respondent. 


5. On February 18, 1969, and also pursuant to the contract 
set forth in Finding of Fact No. 3, complainant shipped 100 lugs 
of zucchini squash, XXX size, from Nogales, Arizona, to respon- 
dent at Fresno, California. Upon arrival of this trucklot at 
Fresno, it was received and accepted by respondent. 


6. No payment has been made to complainant by respondent 
in connection with this transaction. 


7. The formal complaint was filed on July 14, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The purchase of the 300 lugs of squash by respondent, the 
shipment of this produce by complainant, and its subsequent 
receipt by respondent, are facts which are not at issue in the 
case. Respondent, however, denies its acceptance of the squash. 


There is little, if any, merit in respondent’s claim of non- 
acceptance. Under the applicable regulations, respondent was 
permitted 8 hours after notice of arrival of each of the ship- 
ments and after the produce in each of the trucks had been 
made accessible for inspection, within which to notify com- 
plainant that the squash was being rejected. There is no evidence 
to show a rejection of either of the trucklots by respondent, 
either during the 8-hour periods to which we have referred or 
at any later time. Accordingly, we conclude that both lots of 
squash were accepted by respondent. See section 46.2(cc) (2) 
and (dd) (3) of the Department’s regulations (7 CFR 46.2(cc) 
(2) and (dd) (8)). 


Respondent’s acceptance of the squash involved herein ren- 
dered it liable for the agreed f.o.b. contract price of $1,163 for 
the produce involved herein, less any provable damages accruing 
to respondent as the result of any breach of contract by com- 
plainant. Respondent does claim a breach of contract on the 
part of complainant, in that the squash—among other things— 
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allegedly arrived at Fresno in poor order and with improper 
packaging. 


The burden of proving, by a preponderance of the evidence, 
both complainant’s breach and its own damages resulting there- 
from, rests upon respondent as the moving party. The only evi- 
dence submitted by respondent in this proceeding is that con- 
tained in its answer, and this is insufficient to sustain respon- 
dent’s burden of proof on the issue of the alleged breach. Upon 
a review of the evidence in the report of investigation, we find 
nothing there to lend either support or substance to respondent’s 
claim of breach by complainant. Accordingly, we conclude that 
respondent has failed to sustain its burden of proving a breach 
of contract by complainant. 


Respondent’s failure to pay complainant the agreed f.o.b. con- 
tract price of $1,163 for the squash involved herein is in violation 
of section 2 of the act. Accordingly, reparation in this amount 
should be awarded to complainant against respondent, with 
interest. 


We have mentioned earlier, in the Preliminary Statement, that 
respondent filed a counterclaim in the case. The counterclaim was 
based upon certain alleged criminal acts committed by complain- 
ant, which the Presiding Officer found to be beyond the scope of 
the act and thus outside the jurisdiction of the Secretary. Upon 
a review of the counterclaim, we concur with the Presiding Of- 
ficer and conclude that the counterclaim should therefore be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,163, with interest thereon 
at the rate of 6 percent per annum from April 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,945) 


VALLEY PACKING COMPANY v. DEMASE & MANNA COMPANY. 
PACA Docket No. 2-1332. Decided January 30, 1970. 
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Petition for reconsideration dismissed—New evidence not admissible 


As the order of December 23, 1969, is supported by the evidence of record and 
the law applicable thereto, respondent’s petition for reconsideration is 
dismissed. New evidence submitted by respondent cannot be considered 
at this stage of the proceeding, even if it were material. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on December 23, 1969, awarding reparation 
to complainant against respondent. A copy of the order was 
served upon respondent and respondent requested an extension 
of time within which to file a petition for reconsideration. By 
order of January 8, 1970, the time for such filing was extended 
to January 22, 1970, and the order of December 23, 1969, was 
stayed pending the issuance of a further order in this proceeding. 


Respondent’s petition is based upon its claim and argument 
that the lettuce in question was in poor condition, and that com- 
plainant failed to submit evidence to establish that the lettuce 
was the “kind, quality and size called for in the alleged contract,” 
plus other immaterial and irrelevant claims. Respondent also 
attaches to its petition an inspection certificate covering an 
inspection of the lettuce at Baltimore, where it was finally sold 
for complainant’s account. This, of course, is “new evidence” 
which cannot be considered at this stage of the proceeding, even 
if it were material. 


Reparation was awarded to complainant in our prior order on 
the basis of respondent’s failure to keep complainant, respon- 
dent’s principal in the transaction, informed of all the facts and 
circumstances relating to the consigned lettuce, which was a 
breach of respondent’s duties as a commission merchant, in viola- 
tion of Section 2 of the Act. We found in our prior decision that 
respondent’s actions in connection with the shipment of lettuce 
amounted to an assumption of the responsibilities of a commis- 
sion merchant in connection with the lettuce; and further, that 
respondent failed to discharge its duties as a factor or commis- 
sion merchant with reasonable care and diligence, to the best 
interest of its principal. The condition of the lettuce was not 
material in reaching this decision. 
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After reconsideration, it is our conclusion that the order of 
December 23, 1969, is supported by the evidence of record and 
the law applicable thereto. Accordingly, respondent’s petition 
for reconsideration is hereby dismissed without prior service 
upon complainant. 


The stay order of January 8, 1970, is hereby vacated, and the 
order of December 23, 1969, is reinstated, except that the repara- 
tion awarded therein shall be paid within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 12,946) 


CARL JOSEPH MAGGIO, INC. v. PRINCE TOMATO Co. PACA Docket 
No, 2-423. Order issued January 9, 1970. 


(No. 12,947) 


MENDELSON-ZELLER CO., INC. v. SEMERJIAN BROTHERS. PACA 
Docket No. 2-1447. Order issued January 9, 1970. 


(No. 12,948) 


GREEN VALLEY PRODUCE Co-op. v. C. COMELLA, INC. PACA 
Docket No. 2-1500. Order issued January 21, 1970. 


(No. 12,949) 
PACIFIC FARM COMPANY v. ASSOCIATED FOoD STORES, INC. PACA 
Docket No. 2-1473. Order issued January 30, 1970. 
REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 12,950) 


HEGGBLADE-MARGULEAS Co. v. HIDALGO PRODUCE. PACA Docket 
No. 2-1529. Reparation of $1,834.50 with 6 percent interest 
from May 1, 1969, awarded complainant against respon- 
dent in order issued January 21, 1970. 
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(No. 12,951) 


JACK T. BAILLIE Co., INC. v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1513. Reparation of $14,480.75 with 6 
percent interest from October 1, 1969, awarded complainant 
against respondent in order issued January 26, 1970. 


(No. 12,952) 


MERIT PACKING COMPANY v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-1512. Reparation of $2,873 with 6 per- 
cent interest from November 1, 1969, awarded complainant 
against respondent in order issued January 26, 1970. 


(No. 12,953) 


SUNNY FARMs, INC. v. AMERICAN FRUIT PURVEYORS, INC. PACA 
Docket No. 2-1509. Reparation of $6,402.50 with 6 percent 
interest from August 1, 1969, awarded complainant against 
respondent in order issued January 26, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 12,954) 


O. F. YOUNG v. LAMAR POWELL. PACA Docket No. 2-1507. 
Reparation of $508 with 6 percent interest from August 1, 
1969, awarded complainant against respondent in order 
issued January 7, 1970. 


(No. 12,955) 


PIRRONE BROTHERS PRODUCE v. L.L.L. PRODUCE COMPANY, IN- 
CORPORATED. PACA Docket No. 2-1516. Reparation of 
$581.25 with 6 percent interest from September 1, 1969, 
awarded complainant against respondent in order issued 
January 14, 1970. 
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(No. 12,956) 


TEDDY BERTUCA Co. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1517. Reparation of $5,211.80 with 6 
percent interest from October 1, 1969, awarded complain- 
ant against respondent in order issued January 14, 1970. 


(No. 12,957) 


HOWARD GAULT COMPANY v. L.L.L. PRODUCE COMPANY, INCORPO- 
RATED. PACA Docket No. 2-1519. Reparation of $980.02 with 
6 percent interest from August 1, 1969, awarded complain- 
ant against respondent in order issued January 14, 1970. 


(No. 12,958) 


Cook PRODUCE, INC. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1520. Reparation of $946.60 with 6 
percent interest from June 1, 1968, awarded complainant 
against respondent in order issued January 14, 1970. 


(No. 12,959) 


HI LIFE FARMS, INC. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1521. Reparation of $1,732.80 with 6 
percent interest from July 1, 1969, awarded complainant 
against respondent in order issued January 14, 1970. 


(No. 12,960) 


SOUTHLAND PRODUCE COMPANY v. GERBER POTATU PRODUCTS, INC. 
PACA Docket No. 2-1526. Reparation of $40,799.87 with 6 
percent interest from July 1, 1969, awarded complainant 
against respondent in order issued January 15, 1970. 


(No. 12,961) 


WADE HATCHER and D. C. HOLLAND v. DARTY FRUIT STORE. 
PACA Docket No. 2-1525. Reparation of $795 with 6 percent 
interest from April 1, 1969, awarded complainant against 
respondent in order issued January 15, 1970. 
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(No. 12,962) 


MUTUAL VEGETABLE SALES v. L.L.L. PRODUCE COMPANY, INCOR- 
PORATED. PACA Docket No. 2-1515. Reparation of $856 with 
6 percent interest from August 1, 1969, awarded complain- 
ant against respondent in order issued January 16, 1970. 


(No. 12,963) 


SAHARA PACKING COMPANY v. L.L.L. PRODUCE COMPANY, INCOR- 
PORATED. PACA Docket No. 2-1522. Reparation of $2,025 
with 6 percent interest from July 1, 1969, awarded com- 
plainant against respondent in order issued January 16, 
1970. 


(No. 12,964) 


GENERAL VEGETABLE DISTRIBUTORS, INC. v. LAMAR POWELL 
and/or POWELL PLANT FARMS, INC. PACA Docket No. 
2-1523. Reparation of $2,111.50 with 6 percent interest from 
June 1, 1969, awarded complainant against respondents in 
order issued January 16, 1970. 


(No. 12,965) 


G-H PRODUCE v. LAMAR POWELL and/or POWELL PLANT FARMS, 
Inc. PACA Docket No. 2-1524. Reparation of $1,401.75 
with 6 percent interest from May 1, 1969, awarded com- 
plainant against respondents in order issued January 16, 
1970. 


(No. 12,966) 


V. VILLARREAL PRODUCE v. ANGEL PRODUCE Co. PACA Docket 
No, 2-1535. Reparation of $4,239.40 with 6 percent interest 
form July 1, 1969, awarded complainant against respondent 
in order issued January 16, 1970. 


(No. 12,967) 


CRESCENT CITY BROKERAGE Co. INC. v. BLAND DISTRIBUTING CO. 
PACA Docket No. 2-1531. Reparation of $354.30 with 6 per- 
cent interest from October 1, 1968, awarded complainant 

against respondent in order issued January 19, 1970. 
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(No. 12,968) 


ALEXANDER MARKETING COMPANY v. HENRY NOHA, JR. PACA 
Docket No. 2-1532. Reparation of $2,400 with 6 percent 
interest from July 1, 1969, awarded complainant against 
respondent in order issued January 19, 1970. 


(No. 12,969) 


JACK E. BISHOP PRODUCE v. WAYNE HorTON. PACA Docket No. 
2-1533. Reparation of $419 with 6 percent interest from 
April 1, 1969, awarded complainant against respondent in 
order issued January 19, 1970. 


(No. 12,970) 


NUGENT and SCHAPANSKI ORCHARD & COLD STORAGE v. DON E. 
STONE. PACA Docket No. 2-1534. Reparation of $960.50 
with 6 percent interest from January 1, 1969, awarded com- 
plainant against respondent in order issued January 19, 
1970. 


(No. 12,971) 


FRANCIS KOEHNKE & SONS v. LEO WEGNER COMPANY. PACA 
Docket No. 2-1550. Reparation of $1,500 with 6 percent 
interest from June 1, 1969, awarded complainant against 
respondent in order issued January 20, 1970. 


(No. 12,972) 


GEORGE A. HEIMOS PRODUCE COMPANY, INC. v. EAGLE INDUSTRIES 
t/a TEXAS FRUIT AND VEGETABLE SALES COMPANY. PACA 
Docket No. 2-1549. Reparation of $630.25 with 6 percent 
interest from October 1, 1969, awarded complainant against 
respondent in order issued January 20, 1970. 


(No. 12,973) 


PAN-AMERICAN FRUIT COMPANY v. TAR HEEL BANANA Co. INC. 
PACA Docket No. 2-1548. Reparation of $7,971 with 6 per- 
cent interest from November 1, 1969, awarded complainant 
against respondent in order issued January 20, 1970. 
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(No. 12,974) 


WEST INDIES FRUIT COMPANY v. TAR HEEL BANANA Co. INC. 
PACA Docket No. 2-1547. Reparation of $6,796 with 6 per- 
cent interest from December 1, 1969, awarded complainant 
against respondent in order issued January 20, 1970. 


(No. 12,975) 


BEE & BEE PRODUCE v. JAMES STAFOS. PACA Docket No. 2-1546. 
Reparation of $631 with 6 percent interest from August 1, 
1969, awarded complainant against respondent in order is- 
sued January 22, 1970. 


(No. 12,976) 


DON BONANNO CITRUS COMPANY v. HIDALGO PRODUCE. PACA 
Docket No. 2-1543. Reparation of $819 with 6 percent in- 
terest from September 1, 1969, awarded complainant against 
respondent in order issued January 22, 1970. 


(No. 12,977) 


HELLWIG BROTHERS, INC. v. JAMES STAFOS. PACA Docket No. 
2-1545. Reparation of $5,722.80 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued January 22, 1970. 


(No. 12,978) 


HELGREN TRUCK FARM, INC. v. GUS PIAZZA SALES. PACA Docket 
No, 2-1541. Reparation of $1,466.20 with 6 percent interest 
from April 1, 1969, awarded complainant against respondent 
in order issued January 22, 1970. 


(No. 12,979) 


HELGREN TRUCK FARM, INC. v. GUS PIAZZA SALES. PACA Docket 
No. 2-1542. Reparation of $1,000 with 6 percent interest 
from April 1, 1969, awarded complainant against respon- 

dent in order issued January 22, 1970. 
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(No. 12,980) 


JOE PHILLIPS, INC. v. HIDALGO PRopDUCE. PACA Docket No. 
2-1544. Reparation of $2,767.50 with 6 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued January 22, 1970. 


(No. 12,981) 


HARVEY & RUCKER v. BILL MARTINO PRoDUCE. PACA Docket No. 
2-1538. Reparation of $4,072.30 with 6 percent interest from 
July 1, 1969, awarded complainant against respondent in 
order issued January 23, 1970. 


(No. 12,982) 


J. C. STRICKLAND v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1537. Reparation of $827.88 with 6 percent interest from 
July 1, 1969, awarded complainant against respondent in 
order issued January 23, 1970. 


(No. 12,983) 


J. C. STRICKLAND v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1540. Reparation of $228.59 with 6 percent interest from 
August 1, 1969, awarded complainant against respondent in 
order issued January 23, 1970. 


(No. 12,984) 


ALVIN J. TRAUTMANN v. BILL MARTINO PRODUCE. PACA Docket 
No. 2-1539. Reparation of $6,260.40 with 6 percent interest 
from September 1, 1969, awarded complainant against 
respondent in order issued January 23, 1970. 


(No. 12,985) 


MARMAX PRODUCE DISTRIBUTORS v. SOUTHERN GARDEN, INC. 
PACA Docket No. 2-1536. Reparation of $7,303 with 6 per- 
cent interest from February 1, 1969, awarded complainant 
against respondent in order issued January 23, 1970. 
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(No. 12,986) 


RICHLAND PRODUCE COOPERATIVE, INC. v. L.L.L. PRODUCE COM- 
PANY, INCORPORATED. PACA Docket No. 2-1518. Reparation 
of $15,974.15 with 6 percent interest from August 1, 1969, 
awarded complainant against respondent in order issued 
January 23, 1970. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 12,987) 


VALLEY PACKING COMPANY v. DEMASE & MANNA COMPANY. 
PACA Docket No. 2-1332. Order issued January 8, 1970. 
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